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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2131 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 


ill 
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SUNNY HILL FarMs Darry Co., INC. v. HARDIN. 8th 
Cir. August 25, 1971. Affirming Judicial Officer’s 
decision and order (26 A.D. 201) and reversing 
307 F.Supp. 392 (E.D. Mo. 1969) (28 A.D. 1385). 
A 15-cent per hundredweight location differential 
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United States, 370 U.S. 76 (1962) 1024 


(No. 14,094) 


In re EDGAR S. SMOOT, d/b/a SMOOT JERSEY FARMS. AMA Docket 
No. M 136-4. Decided August 13, 1971. 


Dismissal of petition for reconsideration 


The “Petition to Re-Open” to allow petitioner to file exceptions to the hearing 
examiner’s recommended decision is regarded as a petition to reconsider 
the final decision and order herein (30 A.D. 713). As the petition con- 
tains no new matter that would warrant any change in the final decision 
and order, the petition is dismissed. 


Hess, Palmer & Van Wagenen, Clearfield, Utah, and 
Barnes & Neilson, Washington, D.C., for petitioner. 
John H. Sandor for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


On June 29, 1971, a decision (30 A.D. 713) was entered in 
this proceeding under section 8c (15)(A) of the Agricultural 
Adjustment Act (1933), as reenacted and amended by the Agri- 


1023 
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cultural Marketing Agreement Act of 1937 and subsequent amend- 
ments (7 U.S.C. 601 et seq.). 


The decision was adverse to the petitioner and dismissed the 
petition. The decision adopted as the final decision a recommended 
decision of Hearing Examiner Herbert L. Perlman with the ob- 
servation that petitioner did not file exceptions to the recommend- 
ed decision. 


On July 15, 1971, petitioner submitted a “Petition To Re-Open” 
to allow petitioner to file exceptions to the hearing examiner’s 
recommended decision accompanied by the objections to the rec- 
ommended decision. On July 16, 1971, the order of June 29, 1971, 
was stayed to preserve petitioner’s opportunity to appeal the rul- 
ing to the United States District Court under section 8c(15) (B) 
of the act (7 U.S.C. section 608(c) (15) (B)). Respondent filed a 
reply to the petition to reopen to the effect that the petition be 
regarded as a petition to reconsider the final decision and order 
but asserts that the petition to reopen contains no new matter 
and that the order of June 29, 1971, should be reinstated. 


The petition to reopen is regarded as a petition to reconsider 
the order of June 29, 1971. We have considered carefully petition- 
er’s objections to the order but have not found any reason to make 
any material change therein. The stay order of July 16, 1971, is 
vacated and the order of June 29, 1971, is reinstated. 


SUNNY HILL FARMS DAIRY Co., INC. v. CLIFFORD HARDIN, Secre- 
tary of Agriculture. August 25, 1971. 


UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 


Appeal from the United States District Court for the 
Eastern District of Missouri 


Before VAN OOSTERHOUT, Senior Circuit Judge, HEANEY, Circuit 
Judge, and HANSON, District Judge. 


HEANEY, Circuit Judge. 


The primary question raised on this appeal is the validity of an 
amendment to the St. Louis, Missouri, Milk Marketing Order. 
The amendment requires handlers with plants in three southern 
counties of the marketing area to pay producers an additional 
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fifteen cents per hundredweight for milk. The District Court held 
that the differential was not a statutorily permissible one. 


The detailed facts are found in the various administrative 
hearings and in the decision of the District Court. We restate 
only those facts necessary to an orderly exposition of the issues. 


In May, 1963, various amendments to the St. Louis Marketing 
Order were proposed. Sunny Hill Farms Dairy Company, a regu- 
lated handler with a plant in Cape Girardeau, Missouri, proposed 
that six new counties be added to the St. Louis marketing area.” 
Others proposed that a price differential of twenty-six cents per 
hundredweight would be necessary in some of the newly added 
counties to align prices in those counties with nearby marketing 
areas in Kentucky, Tennessee and Arkansas. Sunny Hill took no 
position on this issue. 


The hearing examiner recommended addition of the six counties 
but declined to recommend either a plus or minus differential for 
handlers located in any of the new counties. 29 Fed. Reg. 6630 
(1964). 


Interested parties were given an opportunity to file exceptions 
to the proposed findings. None was filed by Sunny Hill, and it 
was not notified that exceptions to the recommendations with re- 
spect to the differential had been filed by others.* 


The Assistant Secretary of Agriculture, after reviewing the 
record and the exceptions, modified the recommended decision 
with respect to differentials. He concluded: 


“* * * a price 15 cents per hundredweight above the St. 
Louis price would be more appropriate for the Cape Girar- 
deau area. Such a price appears necessary to assure an ade- 
quate supply for plants in the area, and also provide for 
better alignment of prices between orders. 


“At the present time there are no plants located in the 
counties of Perry and Ste. Genevieve. If a plant were to be 
located in these counties, the Class I price should be the same 


1. Sunny Hill Farms Dairy Company v. Freeman, 307 F.Supp. 392 (E.D. Mo. 1969). For an 
earlier proceeding involving Sunny Hill, see United States v. Sunny Hill Farms Dairy Company, 
258 F.Supp. 94 (E.D. Mo. 1966). 

2. The counties were Cape Girardeau, Bollinger, Jefferson, Perry, St. Francois and Ste. 
Genevieve. 

3. Sunny Hill made a point of this fact at the 1967 administrative hearings. It contended 
that the failure to notify it that exceptions had been filed to the examiner’s report was a viola- 
tion of due process. This issue has not been raised on this appeal. 
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as at Cape Girardeau to assure proper price alignment with 
markets to the south.” 
29 Fed. Reg. 15130, 15139 (1964). 


The Assistant Secretary gave these reasons for his decision: 


(1) Unless the existing order were amended, a location differ- 
ential of minus twenty-two cents would be applicable at the 
Sunny Hill plant. 


(2) Producer milk should be priced in relation to its location 
value. Generally, in order to obtain an adequate supply of milk, 
markets south of the surplus milk production area in Minnesota 
and Wisconsin require progressively higher prices corresponding 
to the increased cost of transporting milk from such alternative 
supply areas.‘ 


(3) Cape Girardeau is approximately 120 miles south of St. 
Louis, and is located near other marketing areas in which a 
higher price for milk is paid. 


(4) Sunny Hill had traditionally purchased most of its milk 
from producers located in Cape Girardeau County at a price ap- 
proximately fifteen cents per hundredweight above the minimum 
prices received by producers in the county who supplied regulated 
handlers in St. Louis and the suburban St. Louis market. 


The Assistant Secretary’s order became effective on February 
1, 1965. 29 Fed. Reg. 18049. 


Sunny Hill operated under the order for approximately a year. 
In January of 1966, it filed a petition with the Secretary of Agri- 
culture, pursuant to 7 U.S.C. § 608c(15) (A), alleging that it was 
being damaged because it had to compete with other producers in 
St. Louis paying the lower St. Louis price. It challenged the 
fifteen-cent differential as being unlawful because: 


(1) The differential resulted in the taking of Sunny Hill’s 
property without due process of law. 


(2) The differential constituted an economic trade barrier 
which limited and discouraged Sunny Hill from selling processed 
fluid milk in the city of St. Louis. 


(3) The differential applied exclusively to Sunny Hill, contra- 
vening the Fifth Amendment to the United States Constitution. 


4. For a discussion of the general validity of this premise, see Kessel, Economic Effects of 
Federal Regulation of Milk Markets, 10 J. LAW & ECON. 61 (1967). 
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(4) The differential was arbitrary in that it did not tend to 
effectuate the purpose of the act to encourage a sufficient quantity 
of pure and wholesome milk. 


A hearing was held on these contentions. The hearing examiner 
found that Sunny Hill had failed to demonstrate that the differ- 
ential was not in accordance with law, and he accordingly recom- 
mended that the petition be dismissed. He found that: 


(1) The differential could be sustained either as a location ad- 
justment or as a market differential customarily applied, stating: 


“There [was] specific statutory authority for the differentials 
in question. Section 8c(5) of the act authorizes the use 
classification of milk and the fixing of minimum class prices, 
which prices ‘shall be uniform as to all handlers, subject 
only to adjustments for (1) volume, market and production 
differentials customarily applied by the handlers subject to 
such order, . . . and (3) the locations at which delivery of 
such milk . . . is made to such handlers.’ 7 U.S.C. § 608c 
(5) (A). * * * The Assistant Secretary found that milk in 
the three-county area in question [Cape Girardeau, Perry 
and Ste. Genevieve Counties] has a higher value than milk in 
St. Louis, that the differential would provide better align- 
ment of prices between the St. Louis order and other orders 
in adjacent marketing areas, and that [Sunny Hill] cus- 
tomarily paid [its] producers about 15 cents more than the 
minimum prices applicable at St. Louis. * * *” 


(2) The fact that Sunny Hill’s profit had declined approximate- 
ly forty percent during the year because of the differential did not 
amount to a taking of its property without due process. 


(3) The fact that Sunny Hill was the only handler in the 
three-county area did not violate due process, because it was 
reasonable to divide the marketing area into two zones. Further- 
more, the differential was by its terms applicable to any handlers 
entering the market in the future. 


(4) There was no trade barrier within the meaning of the 
statutory prohibition against such barriers. 


(5) Sunny Hill had not challenged the sufficiency of the evi- 
dence in support of the Secretary’s findings that the differential 
was necessary to ensure an adequate supply of milk for the Cape 
Girardeau area. 
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Sunny Hill took exceptions to the examiner’s conclusions and 
again requested.an order which would eliminate the fifteen-cent 
location differential. 


The Secretary denied the relief requested by Sunny Hill and 
dismissed the petition. In re Sunny Hill Farms Dairy, AMA 
Docket No. M 62-2 (U.S.D.A., March 30, 1967). 


Sunny Hill then commenced this action in the United States 
District Court. Motions for summary judgment were made by 
Sunny Hill and the Secretary. The District Court granted Sunny 
Hill’s motion on the grounds that the fifteen-cent differential was 
not permissible under the statute. It held that the differential 
was not a “location differential,” stating: 


“* * * Tn the present case, the differential relied on by the 
Secretary is a location differential or a market differential 
based on location, and the differential cannot be sustained as 
to either. The record and the final decision reflecting the facts 
of the record upon which it is based clearly show that as a 
‘differential customarily applied by the handlers’ it was not 
based on the location, transportation costs or nature of the 
market, but on the use to which milk was previously put by 
the handler, a prohibited basis for adjustment to the uniform 
price. The primary justification for the Order is price align- 
ment with neighboring markets. Such a differential is not 
specifically authorized by Section 8c(5) (B), but the creation 
of an orderly market is an objective of the Act. There is no 
rational basis for singling out plaintiff as the only handler 
in the entire marketing area to be a buffer between market- 
ing areas when it is undisputed that 69% of its sales are in 
the St. Louis marketing area. * * *” 


Sunny Hill Farms Dairy Company v. Freeman, 307 F. Supp. 392, 
400 (E.D. Mo. 1969). 


The Secretary of Agriculture appeals. He contends initially 
that the question of the validity of the differential under the 
statute was not properly raised in the administrative proceed- 
ings leading to this appeal, and that the question was improperly 


considered by the District Court and cannot now be considered 
by us. 


We are not impressed with this argument. While Sunny Hill’s 
petition of January, 1966, may have been inartful in challenging 
the validity of the order on the grounds that it was discrimina- 
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tory and in violation of Sunny Hill’s constitutional rights, it 
would require a highly technical reading of this record to reach 
the conclusion that Sunny Hill had not also raised the validity of 
the Secretary’s regulations under the statute. Our review of the 
entire administrative record convinces us that the question of 
the validity of the Secretary’s action under the statute was very 
much before the Secretary in all administrative proceedings. Fur- 
thermore, this question was discussed at length in each of the 
administrative decisions, including the final decision of the Sec- 
retary. 


It is true that Sunny Hill, at the administrative hearings, did 
not challenge the sufficiency of the evidence justifying the differ- 
ential as a permissible one under the statute; but Sunny Hill 
clearly challenged the statutory right of the Secretary to impose 
the differential for the reasons advanced. 


We turn then to the question of whether the fifteen-cent differ- 
ential was statutorily permissible. We believe that it was. It not 
only fits within the literal definition of a location adjustment 
permitted by the Act, but was found by the Secretary to be neces- 
sary to assure an adequate supply of milk for the plants in the 
area and to provide for better alignment of prices between orders. 
No challenge was lodged as to the sufficiency of the evidence to 
support these findings. 


The District Court relied on Zuber v. Allen, 396 U.S. 168 
(1969), in finding the differential statutorily impermissible. In 
Zuber, the Supreme Court held that a nearby differential pay- 
ment to farmers within a stated radius of a designated market 
center was contrary to the provisions of Section 8c(5) (B). The 
Supreme Court declared that the differential was not a location 
differential for the simple reason that it was not dependent on the 
location at which the delivery of milk to a handler was made, but 
was rather dependent on the location of a producer’s farm with 
reference to the primary market. The Court stated that the differ- 
ential could thus be justified, if at all, only as a “market differ- 
ential customarily applied” and that it could be so justified only 
if it had as a purpose providing compensation to producers for 
rendering an economic service. The Court held that the nearby 
differential could not be so justified. The Court pointed out that 
the Secretary had failed to advance any economic justification 
for the nearby differential. It further noted that the differential 
was included in the original order as a recognition of the favored 
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position of nearby producers in the fluid market and as an induce- 
ment to them to approve the order. We find. nothing in Zuber v. 
Allen, supra, that requires reversal of the case before us. The 
differential here is based on the handler’s location rather than 


the producer’s and is not for the purpose of providing benefits to 
nearby producers. 


A recent decision of the Court of Appeals for the District of 
Columbia is more in point. Fairmont Foods Company v. Hardin, 
442 F.2d 762 (D.C. Cir. 1971). In Fairmont, a location differential 
was involved. There, as here, the Secretary divided a marketing 
area into three zones. Handlers in the central zone were required 
to pay producers a fifteen-cent differential, and handlers in the 
western zone were required to pay producers a forty-cent differ- 
ential. The Secretary found that the differential was necessary to 
reflect the cost of moving milk from the eastern to the central 
and the western zones, and to align the prices in the central and 
western zones with the higher prices in the adjacent Colorado and 
Black Hills marketing areas. On appeal, the Court held that the 
differential could not be justified under the statute as there was 
no support in the record for the Secretary’s finding that higher 
prices were necessary to reflect the cost of moving milk from east 
to west. It pointed out that the record showed that the basic 
movement of milk in the Nebraska marketing area was from the 
west to the east. It added: 


“If there is a slight deficit in the western zones on occasion, 
due to the Coop’s desire to take advantage of the higher 
Colorado prices, that does not warrant deviation from the 
uniform price payable by handlers, which the Act contem- 
plates as the norm for milk marketing orders.” 

Id. at 770. 


The Court also found that there was no support in the record 
for the Secretary’s finding that the higher price in the central and 
western zones was necessary to avoid serious disruption of the 
eastern Colorado marketing area. It noted that in handling this 
problem through the Nebraska order, the Secretary had imposed 
the burden of higher prices on all handlers receiving milk within 
the central and western zones whether or not they intended to 
market that milk in Colorado. The Court further noted that very 
little milk was sold by Nebraska handlers in Colorado, and that, 
to the contrary, Colorado handlers accounted for a substantial 
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share of milk marketing in western Nebraska. The Court con- 
cluded by saying: 


“* * * Assuming that intra-Order differentials may consti- 
tute a proper means of dealing with dislocations between 
western Nebraska and eastern Colorado, there was insuffi- 
cient need in this case for their application.” 


Id. at 772. 


Fairmont can thus be distinguished from this case on at least 
three grounds. First, the sufficiency of the evidence to support 
the Secretary’s findings was challenged in Fairmont but was not 
challenged here. Second, there is little evidence in this record to 
dispute the Secretary’s finding that the order was necessary to 
maintain a sufficient supply of milk in the Cape Girardeau area. 
On the contrary, the record indicates that Sunny Hill paid a 
premium to Cape Girardeau producers to obtain an adequate 
supply of milk before the order was issued, and that after the 
order was issued, it still paid approximately fifteen cents per 
hundredweight to producers not covered by the order to obtain 
an adequate supply of milk during some seasons of the year. 
Third, there is little evidence to contradict the Secretary’s finding 
that the fifteen-cent differential was necessary to align the Cape 
Girardeau prices with those in Memphis. Indeed, the record shows 
affirmatively that Sunny Hill sold approximately nineteen percent 
of its milk in the Memphis marketing area at a price in excess of 
that established for the Cape Girardeau zone. The president of 
Sunny Hill conceded that, were the differential removed, he would 
have an advantage in the Memphis area: 


“* * * The Memphis market may be put at a competitive 
disadvantage, and that’s their problem. The fact that I am 
put at a competitive disadvantage in the Cape Girardeau 
market is my problem, and this is what I am trying to work 
out. So whether or not I would have a competitive advantage 
over the Memphis market is definitely a problem, but it is 
not my problem.” 


We find that the problem referred to was one for the Secretary 
of Agriculture, who has the responsibility for carrying out the 
broad purposes of the legislation. 


The Fairmont Court stated in a footnote: 


“The Secretary argues, among other things, that the differ- 
entials set by this Order are based on the ‘locations at which 
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delivery ... is made to... handlers,’ and thus fit within 
the literal definition of a location adjustment permitted by 
the Act. 7 U.S.C. § 608c(5) (A) (3). We cannot agree, how- 
ever, that a mere difference in location is sufficient reason to 
require one handler to pay higher prices than another govern- 
ed by the same Order. There must still be some relation be- 
tween the price differential and economic benefit.” 


Fairmont Foods Company v. Hardin, supra at 767, n. 23. 


We agree that a differential is not a location differential within 
the meaning of the Act simply because the Secretary calls it one. 
We also agree that the Secretary is not free to establish a differ- 
ential for every location at which milk is delivered to a handler. 
He always has the additional burden of establishing that the 
differential is, in fact, based upon the handler’s location and.that 
it is required to accomplish the broad purposes of the Act. We 
feel that the Secretary has borne both of these burdens here.® 


Sunny Hill raises two additional issues: first, that the location 
differential discriminated against Sunny Hill and, second, that it 
created an impermissible trade barrier. 


The District Court found that the differential was unlawfully 
discriminatory because there was no rational basis for it. The 
court said: 


“* * * There is no reasoned basis for separating out and 
distinguishing plaintiff from all other regulated handlers in 
the St. Louis marketing area. * * *” 


Sunny Hill Farms Dairy Company v. Freeman, supra, at 399. 


The essence of this argument has been met in the earlier sec- 
tions of this opinion. In our view, there was a reasonable basis 
for distinguishing between handlers in Cape Girardeau, Ste. 
Genevieve and Perry Counties, and handlers in the remaining 
marketing area. As we have pointed out, the Secretary properly 
found that the milk had a higher location value at Cape Girardeau 
than it did in St. Louis. 


Because the District Court ruled in favor of Sunny Hill on 
other grounds, it was not required to discuss Sunny Hill’s con- 
tention that the differential constituted an economic trade barrier 
prohibited by 7 U.S.C. § 608c(5)(G). Since we have reversed 


5. Zuber v. Allen, 396 U.S. 168 (1969); United States v. Rock Royal Co-operative, 307 U.S. 
533 (1939); H. P. Hood & Sons v. United States, 307 U.S. 588 (1939). 


SUNNY HILL FARMS DAIRY v. HARDIN 1033 
Cite as 30 A.D. 1024 


the trial court on the other grounds, however, we must consider 
this contention. 


Section 8c(5) (G) provides: 


“No marketing agreement or order applicable to milk and its 
products in any marketing area shall prohibit or in any man- 
ner limit, in the case of products of milk, the marketing in 
that area of any milk or product thereof produced in any pro- 
duction area in the United States.” 


The order promulgated by the Secretary obviously does not 
prohibit Sunny Hill from marketing milk purchased by it in the 
St. Louis area or, for that matter, in the Memphis or Paducah 
areas. The order does make it less profitable for Sunny Hill to sell 
in the St. Louis market than it would be were Sunny Hill not 
required to pay its producers the fifteen-cent differential. But the 
differential is specifically authorized by the Act and reasonable 
under the circumstances of the case. It thus cannot be construed 
as establishing an illegal trade barrier. If all location differentials 
were to be so construed, nothing would be left of the Secretary’s 
power to promulgate milk marketing orders. 


In our view, neither Lehigh Valley Coop v. United States, 370 
U.S. 76 (1962), nor Polar Ice Cream & C. Co. v. Andrews, 375 
U.S. 361 (1964), indicate a contrary result, the former because 
it involved clearly unreasonable compensatory payments and the 
latter because it involved purchase and allocation requirements 
imposed upon distributors by a state government. 


In summary, we hold that on the basis of the record presented 
to us, the zoning of the St. Louis milk marketing area was statu- 
torily and constitutionally permissible. 


The judgment of the District Court granting summary judg- 
ment to Sunny Hill is reversed. The case is remanded to the Dis- 
trict Court with directions to enter summary judgment in favor 
of the Secretary of Agriculture. 
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(No. 14,095) 


In re DEAN WITTER & CO., INCORPORATED. CEA Docket No. 178. 
Decided August 25, 1971. 


Segregation of funds—Records—Cease and desist—Stipulation 


Respondent is ordered to cease and desist from violations of the act in failing 
to hold customers’ funds in segregated account and failing to maintain 
accurate records of such funds. 


Earl L. Saunders for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued on August 20, 1971. The respondent is 
charged with violating sections 4d(2) and 4g of the Act (7 
U.S.C. 6d(2) and 6g) and sections 1.20, 1.21, 1.22, 1.23, 1.32 and 
1.35 of the regulations thereunder (17 CFR 1.20, 1.21, 1.22, 1.23, 
1.32 and 1.35). 


No hearing has been held in this proceeding. The respondent 
has filed a stipulation under section 0.4(b) of the rules of practice 
(17 CFR 0.4(b)) in which it admits the facts hereinafter set 
forth in paragraph one of the Findings of Fact, (2) admits, for 
the purposes of this proceeding and for such purposes only, the 
facts hereinafter set forth in paragraphs two through four of 
the Findings of Fact, (3) waives the report of the Hearing Ex- 
aminer, and (4) consents to the entry of the order contained 
herein. 
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FINDINGS OF FACT 


1. Respondent, Dean Witter & Co., Incorporated, a Delaware 
Corporation with offices at 45 Montgomery Street, San Francisco, 
California 94104, is now, and was at all times material herein, 
a registered futures commission merchant under the Commodity 
Exchange Act and so engaged in business. 


2. (a) At the times hereinafter stated, respondent Dean Witter 
& Co., Incorporated, in the regular course of its business as 
futures commission merchant, carried accounts of customers who 
traded in commodity futures on contract markets subject to the 
provisions of the Commodity Exchange Act and the regulations 
thereunder. Such accounts, the trading therein, and the handling 
and disposition of funds in connection therewith, were subject to 
the provisions of the said act and regulations. At all such times, 
the respondent corporation had to its credit with banks or other 
depositories, money and securities in varying amounts, held in 
segregated accounts and identified as customers’ funds, represent- 
ing deposits of margin by and trading profits accruing to such 
customers. 


(b) During the period between June 5 and June 11, 1970, 
both inclusive, the respondent corporation was continuously 
undersegregated in amounts ranging from $137,014 on June 10, 
1970, to $260,134 on June 11, 1970, that is, throughout the period 
mentioned the total amount of customers’ funds held in segrega- 
tion as above described, was from $137,014 to $260,134 less than 
the amount necessary to pay all credits and equities due to such 
customers. 


(c) Under the regulations issued pursuant to the Commodity 
Exchange Act the respondent corporation was obligated at all 
times material herein to prepare and maintain a daily computa- 
tion and record setting forth the amount of money, securities and 
property of its customers required to be held, and held, in segre- 
gated accounts in accordance with the requirements of section 
4d(2) of the Commodity Exchange Act (7 U.S.C. 6d(2)). On 
numerous days during the period between August 13 and Decem- 
ber 31, 1970, both inclusive, the daily computation and record 
that was prepared and kept by the respondent corporation to 
meet the requirements of the regulations contained errors which 
resulted in gross misstatements of the amount of customers’ 
money, securities and property held in segregation. 
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3. Examination of the records of respondent Dean Witter & 
Co., Incorporated, by the Commodity Exchange Authority as of 
November 30, 1968, and examination of the records of Dean 
Witter & Co., the respondent corporation’s predecessor partner- 
ship, as of March 31, 1966 and February 27, 1967, disclosed that 
the corporation and its predecessor partnership had not satis- 
factorily complied with the requirements of the Commodity Ex- 
change Act and the regulations thereunder relating to the han- 
dling of customers’ funds and to the preparation and maintenance 
of records in connection thereto. These matters were called to the 
attention of the corporation and to its predecessor partnership 
in writing by T. Reed McMinn, Director of the Commodity Ex- 
change Authority’s Eastern Region, on July 18, 1966, May 2, 1967 
and April 24, 1969. 


4. The respondent corporation, at all times material herein, 
had available in its general accounts funds more than adequate 
to cover any under-segregation in regulated accounts and to meet 
all obligations to customers. Upon discovery of the under-segrega- 
tion, described in paragraph 2(b) above, the respondent corpora- 
tion promptly transferred funds into segregated accounts to com- 
ply with the requirements of the Commodity Exchange Act and 
the regulations thereunder. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint, the respondent vio- 
lated sections 4d(2) and 4g of the Commodity Exchange Act (7 
U.S.C. 6d(2), 6g), and sections 1.20, 1.21, 1.22, 1.23, 1.32 and 
1.35 of the regulations thereunder (17 CFR 1.20, 1.21, 1.22, 1.23, 
1.32, 1.35). The complainant states that the administrative offi- 
cials of the Commodity Exchange Authority have carefully con- 
sidered the stipulation submitted by the respondent. The adminis- 
trative officials believe that the prompt entry of the proposed 
order would constitute a satisfactory disposition of this case, 
serve the public interest and effectuate the purposes of the Act. 
The complainant recommends, therefore, that the stipulation be 
accepted and the proposed order be issued. It is concluded that 
the complainant’s recommendation should be adopted. 


ORDER 


Effective upon the date of service of this order upon the re- 
spondent, it shall cease and desist from: 
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(1) failing to treat and deal with customers’ funds as belonging 
to such customers as required by section 4d of the Commodity 
Exchange Act (7 U.S.C. 6d) and the regulations thereunder; 


(2) failing to hold customers’ funds in segregated account as re- 
quired by section 4d of the Commodity Exchange Act (7 
U.S.C. 6d) and the regulations thereunder; and 


(3 


~_ 


failing to prepare and maintain (a) an accurate record as of 
the close of the market on each business day of the amount 
of money, securities and property which must be in segre- 
gated account in order to comply with the requirements of 
section 4d of the Commodity Exchange Act (7 U.S.C. 6d) 
and the regulations thereunder, and (b) such other books 
and records relating to dealing in commodity futures in such 
form and manner and for such period as may be required by 
the Secretary of Agriculture. 


A copy of this Decision and Order shall be served on each of the 
parties and on each contract market. 
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(No. 14,096) 


In re DONALD BUCHOLZ AND WILLIAM MCMACKEN. P&S Docket 
No. 4510. Decided August 5, 1971. 


Insolvency—Suspension of registration (30 days and thereafter 
while insolvent)—Consent 


Respondents are ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce and failing to 
pay, when due, for such livestock, and are suspended as registrants 
under the act for a period of 30 days and thereafter until no longer 
insolvent. Respondents are also ordered to keep required records. 


James E. Andrews for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on June 24, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondents with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On July 16, 1971, respondents filed an answer in which they 
admit the jurisdictional allegations of the Complaint, neither 
admit nor deny the remaining allegations, waive oral hearing and 
the report of the Hearing Examiner, and consent to the issuance 


of a specified order with findings of fact and conclusions, for the 
purposes of this proceeding only, based upon the allegations con- 


tained in the Complaint. Complainant has recommended that the 
order consented to by respondents be issued. 
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FINDINGS OF FACT 


1. (a) Donald Bucholz and William McMacken, hereinafter re- 
ferred to as the respondents, are partners, doing business as Big 
Stone Livestock Co., with their principal places of business lo- 
cated at Big Stone City, South Dakota, and Pierpont, South 
Dakota. 


(b) Respondents, at all times material herein, were: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for their own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) As of March 31, 1970, respondents had current liabili- 
ties totaling $129,444.66 and current assets totaling $10,816.32, 


resulting in an excess of current liabilities over current assets of 
$118,628.34. 


(b) As of June 11, 1970, respondents had current liabilities 
totaling $136,084.84 and current assets totaling $13,285.64, re- 
sulting in an excess of current liabilities over current assets of 
$122,799.20. 


(c) Respondents’ current liabilities presently exceed their 
current assets. 


3. Respondents, during the period from on or about March 31, 
1970, through on or about June 11, 1970, engaged in business as 
a dealer in commerce notwithstanding the fact that during such 
period their current liabilities exceeded their current assets. 


4. (a) Respondents, in connection with their operations as a 
dealer, during the period from on or about June 1, 1970, to June 
9, 1970, on 23 separate occasions as set forth in paragraph IV of 
the Complaint, and on divers other occasions during such period, 
purchased livestock in commerce and in purported payment there- 
fore issued checks which were returned unpaid by the bank upon 
which they were drawn because respondents did not have suffi- 
cient funds on deposit in the account upon which such checks 
were drawn. 


(b) Respondents, on the occasions referred to above, pur- 
chased livestock in commerce and failed to pay, when due, the 
full amount of the purchase price for such livestock. 
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5. Respondents, in connection with their business as a dealer, 
during the period from on or about March 31, 1970, to on or 
about June 11, 1970, failed to keep accounts, records, and memo- 
randa which fully and correctly disclosed all transactions involved 
in their business under the Act in that respondents failed to keep 
and maintain (1) a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth; (2) a daily record of 
livestock purchases and sales; (3) a cash receipts journal; (4) a 
complete and accurate record of checks issued; (5) a livestock in- 
ventory; and (6) a record of periodic reconciliations of their 
bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondents’ financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondents have wilfully violated section 312(a) of the Act (7 
U.S.C. 213 (a) ). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondents have wilfully violated section 312(a) of the Act, 
supra, and section 201.43(b) of the regulations (9 CFR 201.43 
(b)). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondents have violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: 


1. Operating as a livestock dealer in commerce while their 
current liabilities exceed their current assets; 


2. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks; and 
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3. Failing to pay, when due, the full purchase price for live- 
stock purchased in commerce. 


Respondents shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in their 
business under the Act, including, among other things, (1) a gen- 
eral ledger of accounts showing assets, liabilities, income, expenses 
and net worth; (2) a daily record of livestock purchases and 
sales; (3) a cash receipts journal; (4) a complete and accurate 
record of checks issued; (5) a livestock inventory; and (6) a 
record of monthly reconciliations of their bank accounts. 


Respondents are suspended as registrants under the Act for a 
period of 30 days and thereafter until such time as they demon- 
strate that they are no longer insolvent. When respondents demon- 
strate that they are no longer insolvent, a supplemental order 
will be issued in this proceeding terminating this supension, after 
the expiration of the 30 day period. 


This order shall become effective on the sixth day after service 
upon respondents. Copies hereof shall be served upon the parties. 


(No. 14,097) 


In re WILLIAM TRAVIS BILLINGSLEY. P&S Docket No. 4406. De- 
cided August 9, 1971. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on June 4, 1971 which in part, sus- 
pended the registrant under the Act until such time as he demon- 
strates that he is no longer insolvent. Complainant has now recom- 
mended that a supplemented order be issued terminating the 
suspension of the registrant under the Act, as respondent has now 
demonstrated that he is no longer insolvent. 


Accordingly, the supension of respondent as a registrant under 
the Act in the order of June 4, 1971, is hereby terminated. Such 
order shall remain in full force and effect in all other respects. 
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Copies hereof shall be served upon the parties. 


(No. 14,098) 


In re D. MITCHELL WRIGHT. P&S Docket No. 44385. Decided Au- 
gust 10, 1971. 


Remand to Office of Hearing Examiners 


Respondent’s exceptions to the recommended decision and proposed order 
are in the nature of a denial of the allegations of the complaint, and 
since there is a dispute as to the facts, the exceptions are considered as 
an answer and the case is remanded for the holding of a hearing or for 
other appropriate action. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF REMAND 


On June 24, 1971, Chief Hearing Examiner Jack W. Bain is- 
sued a recommended decision and proposed order in this discipli- 
nary proceeding under the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 181 et seq.). These were based upon the de- 
fault of respondent in failing to file an answer. 


The recommended decision finds that respondent continued to 
operate in the business of selling livestock on commission after 
July 30, 1970, when his surety bond required under the act and 
regulations expired. The hearing examiner proposed a cease and 
desist order and an order suspending respondent as a registrant 
under the act until he meets the bonding requirements. 


Respondent filed exceptions denying that he was served with a 
copy of the complaint and denying that he engaged in the business 
of selling livestock on a commission basis after June 27, 1970. 


The record contains a certified mail return receipt signed 
“Mitchell Wright” evidencing receipt of the complaint and a copy 
of the rules of practice. 


But, at any rate, the exceptions are in the nature of a denial of 
the allegations of the complaint. Since there is a dispute as to 
the facts, we think that the exceptions should be considered as 
an answer to the complaint and that the controversy as to the 
facts should be resolved. Accordingly, the case is remanded to 
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the Office of Hearing Examiners for the holding of a hearing or 
for other appropriate action to dispose of the proceeding. 


(No. 14,099) 


In re THOMAS COUNTY STOCKYARDS, INC. P&S Docket No. 4445. 
Decided August 13, 1971. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of a cease and desist order for its 
failure to furnish additional bond coverage when required. 


Thomas E. Bundy for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on January 28, 1971, by the Packers and Stockyards 
Administration, United States Department of Agriculture charg- 
ing that respondent violated the bonding provisions of the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


On April 1, 1971, the Chief Hearing Examiner of the United 
States Department of Agriculture issued a recommended decision 
on the basis of respondent’s failure to answer the complaint 
pursuant to Section 202.9(c) of the Rules of Practice under the 
Act (9 CFR 202.9(c)). Respondent took exception to such recom- 
mended decision by letter filed April 21, 1971, claiming he had 
answered the complaint and requesting an oral hearing. 


On July 19, 1971, the respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has rec- 
ommended that the order consented to by respondent in his an- 
swer of July 19, 1971, be issued. Complainant also recommends 
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that respondent not be suspended as a registrant under the Act 
since as of July 6, 1971 respondent is now in compliance with 
the bonding provisions of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Thomas County Stockyards, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Thomasville, Georgia 31792. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing Thomas County Stockyards, Inc., Thomasville, Georgia, a 
posted stockyard under the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Based on the volume of business reported in its annual re- 
port as a market agency during the period April 1, 1969, through 
March 31, 1970, respondent was required under the Act and the 
regulations, to increase from $12,000 to $24,000 the amount of 
bond or bond equivalent maintained to secure the performance of 
its market agency obligations. Respondent was notified by certified 
mail on or about September 8, 1970, of the required increase in 
its bond coverage. Notwithstanding such notice, respondent has 
continued to engage in the business of a market agency, selling 
on a commission basis, without furnishing the required additional 
bond coverage. 


CONCLUSIONS 


By reason of the facts contained in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213 (a) ), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required under the Act and the 
regulations. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 14,100) 


In re FRED BIETELSPACHER. P&S Docket No. 4845. Decided Au- 
gust 13, 1971. 


Dismissal of petition for reconsideration— 
Failure to prove solvency 


Where respondent’s financial statement does not furnish correct or sufficient 
information to demonstrate solvency, the stay order of June 29 is vacated 
and the order of June 22, 1971 (30 A.D. 771) suspending respondent as 
a registrant under the act until no longer insolvent, is reinstated. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


On June 22, 1971, an order (30 A.D. 771) was entered in this 
disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.) which suspended respon- 
dent as a registrant under the act until he demonstrated solvency, 
which ordered him to keep complete and correct records and which 
ordered him to cease and desist from operating as a market 
agency or dealer under the act while his current liabilities ex- 
ceed his current assets. The order was based upon a stipulation 
submitted by respondent. 


After the entry of the order above, a letter was received from 
counsel for respondent stating that respondent had changed some 
short-term indebtedness to long-term indebtedness, that he was 
no longer insolvent and that a financial statement showing this 
to be the case had been supplied to complainant for verification. 
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In view of this, the order of June 22, 1971, was stayed on June 
29, 1971. 


On July 13, 1971, complainant filed a document entitled “Rec- 
ommendation of Complainant” to the effect that respondent’s 
current liabilities exceed his current assets. The document lists 
the deficiencies in respondent’s financial statement with respect 
to five items and states that respondent has not furnished correct 
or sufficient information to demonstrate his solvency. 


A copy of the “Recommendation of Complainant” was served 
upon respondent’s counsel of record on July 15, 1971. No reply 
has been filed. Accordingly, the stay order of June 29, 1971, is 
vacated and the order of June 22, 1971, is reinstated and shall be 
effective on the sixth day after service of a copy hereof upon re- 
spondent. 


(No. 14,101) 


In re G. H. PUCKETT. P&S Docket No. 4448. Decided August 17, 
1971. 


Insolvency—Suspension of registration (30 days and thereafter 
while insolvent)—Default 


Respondent is ordered to cease and desist from failing to pay, when due, for 
livestock purchased in commerce and is suspended as a registrant under 
the act for 30 days and thereafter until no longer insolvent. 


James E. Andrews for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file 
an answer to the complaint charging him with failing to meet 
the financial requirements of the act and failing to pay for live- 
stock purchased. Chief Hearing Examiner Jack W. Bain issued a 
recommended decision based upon the default and proposed an 
order requiring respondent to cease and desist from failing to 
pay, when due, the full purchase price of livestock purchased in 
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commerce and suspending him as a registrant under the act for a 
period of 30 days and thereafter until no longer insolvent. Re- 
spondent did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the sixth day after service of 
a copy hereof upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a Complaint filed on January 26, 1971, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture. The Respondent, G. H. Puckett, of Bris- 
tow, Virginia, was charged with failing to meet the financial re- 
quirements of the Act, and failing to pay for livestock purchased. 


Copies of the Complaint and the Rules of Practice were person- 
ally served on Respondent on March 3, 1971. He was notified in 
writing that an answer should be filed within 20 days, and that 
failure to file an answer denying the allegations of the Complaint 
and requesting an oral hearing would constitute admission of 
such allegations and waiver of a hearing. No answer has been 
filed. 


On April 23, 1971, Complainant filed a recommendation that the 
order proposed below be issued. Chief Hearing Examiner Jack 
W. Bain, to whom the proceeding had been assigned, issued a rec- 
ommended decision on June 14, 1971, without further investiga- 
tion or hearing, pursuant to Section 202.9(c) of the Rules of 
Practice (9 CFR 202.9(c) ). 


PROPOSED FINDINGS OF FACT 


1. The Respondent, G. H. Puckett, is an individual whose ad- 
dress is Route 1, Box 173-A, Bristow, Virginia 22013. At all times 
material herein he was, and is, engaged in the business of buying 
and selling livestock in commerce for his own account, and regis- 
tered under the Act as a dealer to buy and sell livestock in com- 
merce. 
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2. As of November 25, 1970, Respondent had current liabilities 
of $82,588.88, and no current assets, resulting in an excess of 
current liabilities over current assets of $82,588.88. 


3. As of November 25, 1970, there remained unpaid $48,321.34 
of the agreed purchase price of livestock purchased from Novem- 
ber 18 through November 28, 1969, from D. F. Foust Livestock 
Auction Market, Inc., Greensboro, N.C., Powell Livestock Co. of 
Smithfield, Smithfield, N.C., Creech Livestock Market, Inc., South 
Hill, Va. and Norlina, N.C., C.C.F. Exchange, Inc., Hillsborough, 
N.C., Gus Z. Lancaster Stock Yards, Inc., Rocky Mount, N.C., and 
Carolina Stockyards Co., Siler City, N.C. 


PROPOSED CONCLUSIONS 


By the facts shown above, Respondent’s financial condition does 
not meet the requirements of the Act (7 U.S.C. 204), and he has 
willfully violated Section 312(a) of the Act (7 U.S.C. 213(a)) and 
Section 201.43(b) of the regulations (9 CFR 201.43(b)), for 
which the following order should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce. 


Respondent is suspended as a registrant under the Act for 30 
days and thereafter until he demonstrates that he is no longer 
insolvent. When he demonstrates that he is no longer insolvent, 
a supplemental order will be issued in this proceeding terminating 
the suspension after the 30 days. 


This order shall become effective on the sixth day after service 
upon Respondent. Copies hereof shall be served upon the parties. 


(No. 14,102) 


In re WESTERN STATES LIVESTOCK MARKETING CENTER OF NE- 
VADA, INC. P&S Docket No. 4515. Decided August 24, 1971. 


Market agency—Failure to remit proceeds when due— 
Suspension of registration (15 days)—Consent 
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Respondent is ordered to cease and desist from failing to make deposits 
promptly to its shippers’ proceeds account, issuing insufficient funds con- 
signment proceeds checks and failing to pay to consignors, when due, the 
net proceeds from sales of consigned livestock, and is suspended as a 
registrant under the act for a period of 15 days. Respondent also is 
ordered to maintain required records. 


James E. Andrews for complainant. 
Paul A. Richards, Reno, Nev., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on July 7, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and regulations thereunder (9 CFR 201.1 et seq.). 


On August 4, 1971, respondent filed an answer in which it ad- 
mits the jurisdictional allegations of the Complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions, 
for the purposes of this proceeding only, based upon the allega- 
tions contained in the Complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Western States Livestock Marketing Center of Nevada, 
Inc., hereinafter referred to as the respondent, is a corporation 
with its principal place of business located at 1025 Allen Road, 
Fallon, Nevada 89406. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of conducting and opera- 
ting the Western States Livestock Marketing Center of Nevada, 
Inc., Fallon, Nevada, a posted stockyard under the Act, herein- 
after referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock on a commission basis and as a 
dealer to buy and sell livestock in commerce. 
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2. Respondent, during the period from September 30, 1970, 
through January 21, 1971, failed to maintain and use properly its 
custodial account for shippers’ proceeds, thereby endangering the 
faithful and prompt accounting therefor and payment of the 


portions thereof due the owners or consignors of livestock, in 
that: 


(a) As of September 30, 1970, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $39,892.02, and had, to offset such checks, a bank 
overdraft of $55,437.64, deposits in transit in the amount of 
$63,622.11, credit due from the bank of $95.00, and no current 
proceeds receivable, resulting in a deficiency of $31,612.55 in 
funds available to pay shippers’ proceeds; and 


(b) As of January 21, 1971, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $32,653.48, and had, to offset such checks, cash in 
said bank account in the amount of $192.64, no deposits in transit, 
and no current proceeds receivable, resulting in a deficiency of 
$32,460.84 in funds available to pay shippers’ proceeds. 


Such deficiencies were due, in part, to respondent’s failure to 
deposit in its custodial account for shippers’ proceeds, within the 
time prescribed by the regulations, an amount equal to the pro- 
ceeds receivable from sales of consigned livestock. 


3. Respondent, at the stockyard, in connection with its opera- 
tions as a market agency, in commerce, on or about the dates and 
in the transactions set forth below and in divers other transac- 
tions on such dates, issued checks in purported payment of the 
net proceeds resulting from the sale of livestock consigned on a 
commission basis, which checks were returned unpaid by the 
bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn. 


Date of Date of 
Sale Check No. of Amount of 
1970 1970 Consignor Head Check 
Nov. 19 Nov. 19 Rancho Lilac 6 $1,851.30 
Nov. 19 Nov. 19 Tedford Work 4 770.26 
Nov. 24 Nov. 24 Marilyn Martin 1 16.97 


Nov. 24 Nov. 24 E * Corral 10 865.44 
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4. Respondent, in connection with its operations as a market 
agency in commerce, on or about the dates and in the transactions 
referred to in Finding of Fact 3 above and in the transactions 
set forth below, sold livestock at the stockyard on a commission 
basis and failed to pay, when due, to the consignors the net pro- 
ceeds derived from such sales. 


Date of 

Sale Name of No. of 

1970 Consignor Head Amount 
Nov. 19 Thompson Ranch 218 $24,081.32 
Nov. 19 L. N. Simpkins 1 32.90 
Dec. 3 H. H. Hanson 56 8,354.40 
Dec. 3 Hurbert Wakeham 19 2,300.42 
Dec. 10 Allen Kramer 6 51.30 
Dec. 10 Ralph Smith 9 133.10 
Dec. 17 Alan Brown 2 54.22 
Dee. 17 George Brown 6 1,027.35 
Dec. 17 Bertha Bower 1 118.47 


5. Respondent, during the period from on or about September 
30, 1970, through January 21, 1971, failed to keep accounts, rec- 
ords and memoranda which fully and correctly disclosed all trans- 
actions involved in its business under the Act, in that respondent, 
during such period, failed to keep and maintain (1) a general 
ledger of accounts showing assets, liabilities, income, expenses 
and net worth; and (2) a record of periodic reconciliations of its 
bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.42(c) of the regulations (9 CFR 
201.42(c)). 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondent has wilfully violated section 312(a) of the 
Act, supra, and section 201.43(a) of the regulations (9 CFR 
201.43 (a) ). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 
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ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a market agency selling on com- 
mission, shal] cease and desist from: 


1. (a) Failing to deposit in its custodial account for shippers’ 
proceeds, within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from sales of consigned livestock; and 


(b) Failing to otherwise maintain its custodial account for 
shippers’ proceeds in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42) ; 


2. Issuing checks in payment of the net proceeds resulting from 
the sale of consigned livestock in commerce on a commission 
basis without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks; and 


8. Failing to pay to consignors, when due, the net proceeds 
derived from sales of consigned livestock. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness under the Act, including, among other things, (1) a general 
ledger of accounts showing assets, liabilities, income, expenses 
and net worth; and (2) a record of periodic reconciliations of 
their bank accounts. 


Respondent is suspended as a registrant under the Act for a 
period of 15 days. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 14,103) 


In re RICHARD J. HALE. P&S Docket No. 4370. Decided August 
25, 1971. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 
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SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on June 22, 1971, which in part, sus- 
pended the respondent as a registrant under the Act until he 
fully complies with the bonding requirements under the Act and 
regulations. Complainant has now recommended that a supple- 
mental order be issued terminating the suspension of respondent 
as a registrant under the Act as respondent has fully complied 
with the bonding requirements of the Act and the regulations. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of June 22, 1971, is hereby terminated. Such 
order shall remain in full force and effect in all other respects. 


Copies hereof shall be served upon the parties. 


(No. 14,104) 


CECIL WARD, d/b/a GAINESVILLE LIVESTOCK AUCTION v. ALLEN 
SEALE AND T. C. AND T. A. MARSHALL, d/b/a MARSHALL 
CATTLE COMPANY. P&S Docket No. 4408. Decided August 
25, 1971. 


Agent of disclosed principals—Refund of advanced commission— 
Liability of principals for purchase price 


Where it is clear that respondent Seale was acting as agent for disclosed 
principals, the agent is not liable for the purchases of his principals. 
The advance by complainant of a buying commission to the agent consti- 
tuted a loan to the principals for which the principals are jointly and 
severally liable. The principals, who defaulted in the filing of an answer 
to the complaint, are liable to complainant for the amount of the live- 
stock purchases, and the agent is ordered to refund to complainant the 
amount of the commission advanced. 


C. T. Sanders, Kansas City, Mo., for complainant. 
Respondent Allen Seale pro se. 
W. J. Weltler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended, 7 U.S.C. 181 et seq. A timely com- 
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plaint was filed in which complainant asks for an award of repa- 
ration of $12,687.68 against the respondents, jointly and severally, 
for the purchase price of 91 cattle plus commission advanced. 


A copy of the report of investigation, prepared by the Packers 
and Stockyards Administration of this Department and filed in 
this proceeding pursuant to section 202.40 of the rules of practice 
(9 CFR 202.40) was served upon each of the parties. A copy of 
the formal complaint was served upon each respondent. Re- 
spondent Seale filed an answer denying liability to complainant. 
Respondents, T. C. and T. A. Marshall, d/b/a Marshall Cattle 
Company, did not file an answer. 


An oral hearing was held at Dallas, Texas, on February 22, 
1971, at which complainant appeared and was represented by 
Counsel. Respondent Seale represented himself. Respondents, T. 
C. and T. A. Marshall, d/b/a Marshall Cattle Company, were 
neither present nor represented at the hearing. Suggested find- 
ings, conclusions and a brief were submitted by complainant. 


FINDINGS OF FACT 


1. Complainant, Cecil Ward, d/b/a Gainesville Livestock Auc- 
tion, is an individual engaged in the business of a market agency, 
registered under the Act to sell livestock on a commission basis 
at the Gainesville Livestock Auction, Gainesville, Texas, a posted 
stockyard under the Act, hereinafter referred to as the stockyard. 


2. Respondents, T. C. and T. A. Marshall, are partners, d/b/a 
Marshall Cattle Company, engaged in the business of a market 
agency and dealer at Gilmer, Texas, and are registered under the 
Act to buy livestock in commerce on a commission basis and to 
buy and sell livestock in commerce for their own account. 


3. Respondent Allen Seale, an individual, Route 1, Campbell, 
Texas, is engaged in the business of buying and selling livestock 
for his own account in commerce, and was at all times material 
herein registered under the Act as a dealer. 


4. On July 10, 1970, at the stockyard, complainant sold to re- 
spondent Marshall Cattle Company through the buying services 
of Respondent Seale, 91 cattle for the price of $12,612.55. 


5. In connection with this transaction, complainant advanced 
$75.13 to respondent Seale for his buying commission and Seale 
drew a draft on the Marshall Cattle Company for the combined 
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purchase price of the 91 cattle plus the buying commission totaling 
$12,687.68. This draft when presented to the drawee bank was 
dishonored. 


6. Complainant’s initial written complaint for reparation was 
filed on July 29, 1970, within 90 days of the accrual of his cause 
of action. 


CONCLUSIONS 


Respondents T. C. and T. A. Marshall’s failure to answer is 
deemed an admission of the facts alleged in the complaint. Those 
facts establish a failure to pay for livestock, and further establish 
damages so that complainant is entitled to an award against 
these respondents in the amount alleged, $12,687.68. Northwest 
Cattle Co. v. Iowa City Sales Co., 14 A.D. 276 (1955). 


Respondent Seale claims he was an employee of Marshall Cattle 
Company but the circumstances pertaining to Seale’s participa- 
tion in this transaction as shown in the record bear indicia of a 
market agency status. Seale had been registered and actively en- 
gaged as a market agency and dealer at this stockyard in past 
years. He was personally known to complainant to have bought 
cattle at complainant’s stockyard for several persons during re- 
cent years. Seale received commissions for his services to Marshall 
and was not paid wages. He paid his own expenses to attend sales 
at complainant’s stockyards and at other sales auctions in the 
area. He exercised his own judgment at the sales as to what 
animals to bid on and what prices to bid. However, during the 
period in issue he was performing buying services for respon- 
dents Marshall alone and he did not otherwise carry on an in- 
dependent business as a market agency or dealer by buying or 
selling for any other person. 


Prior to buying at complainant’s stockyard, Seale told com- 
plainant that he would buy for the Marshalls and complainant 
should satisfy himself as to the Marshall Cattle Company’s finan- 
cial responsibility. Seale purchased all cattle at complainant’s 
stockyard under the name “Tom” (for Tom Marshall) and in- 
voiced to the Marshalls. All cattle purchased by Seale at com- 
plainant’s stockyards were paid by drafts drawn by Seale on 
Respondent Marshall Cattle Company for the full purchase price 
of cattle purchased plus Seale’s buying commission, with the 
amount of such commission advanced to Seale by complainant. 
Seale did not finance any of the purchases or acquire any pro- 
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prietary interest in the cattle purchased or share in the profits on 
their subsequent disposition. Seale was so engaged for an indefi- 
nite term by Marshall. He consulted Marshall daily to ascertain 
generally what animals to buy and the acceptable price ranges to 
pay for them. He accounted daily for his purchases to Marshall 
and received and followed instructions from Marshall concerning 
his subsequent buying activities. Marshall made all arrangements 
for taking delivery of purchases made by Seale, and Marshall 
directed where purchased cattle were to go and what disposition 
to be made of them. 


Under the circumstances of this case it is clear that Seale was 
acting as an agent for a disclosed principal, and absent any evi- 
dence of an agreement or understanding with complainant to the 
contrary, Seale is not liable for the livestock purchases of his 
principal. See John W. Torpey v. Nebraska Order Buyers, 30 A.D. 
207 (1971) and cases cited therein on page 208. 


The advance by complainant of buying commission in the sum 
of $75.13 to Seale for his services to the Marshalls was for the 
dual benefit of Seale and the Marshalls. This advance constituted 
a loan to them and by necessary implication included their promise 
to repay. Absent an express agreement to the contrary, their 
liability for this advance is joint and several. It remains unsatis- 
fied. Of course, payment by one of the obligors will discharge the 
other pro tanto. 


ORDER 


Within 30 days from the date of this order Respondents, T. C. 
Marshall and T. A. Marshall, d/b/a Marshall Cattle Company, 
shall pay to complainant, Cecil Ward, as reparation the sum of 
$12,687.68 with interest thereon at the rate of eight percent per 
annum from August 1, 1970, until paid. 


Within 30 days from the date of this order Respondent, Allen 
Seale, shall pay to complainant, Cecil Ward, as reparation the 
sum of $75.13 with interest thereon at the rate of eight percent 
per annum from August 1, 1970, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 14,105) 


In re CLOUD COUNTY LIVESTOCK COMMISSION Co., INC. P&S 
Docket No. 4509. Decided August 30, 1971. 


Insolvency—Suspension of registration (30 days and thereafter 
while insolvent)—Consent 


Respondent is ordered to cease and desist from failing to maintain properly 
its account for shippers proceeds, issuing insufficient funds consignment 
proceeds checks, failing to remit when due, making discriminatory pay- 
ments, causing false entries to be made in its records, guaranteeing the 
price in consignments, and is suspended as a registrant under the act 
for 30 days and thereafter until no longer insolvent and until the deficit 
in its account for shippers proceeds has been eliminated. 


Kenneth H. Vail for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on June 23, 1971, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On August 2, 1971, respondent filed an answer in which it ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Cloud County Livestock Commission Company, Inc., 
hereinafter referred to as the respondent, is a corporation with 
its principal place of business located at 2nd and Valley, Con- 
cordia, Kansas. 
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(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and opera- 
ting the Cloud County Livestock Commission Company, Inc., 
stockyard, a posted stockyard under the Act, hereinafter referred 
to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. (a) Respondent’s current liabilities, as of October 31, 1970, 
exceeded its current assets. As of said date, respondent had cur- 
rent liabilities totaling $48,541.65 and current assets totaling 
only $6,084.12, resulting in an excess of current liabilities over 
current assets of $42,457.53. 


(b) Respondent’s current liabliities, as of January 30, 1971, 
exceeded its current assets. As of said date, respondent had cur- 
rent liabilities totaling $75,223.40 and current assets totaling 
only $53,762.69, resulting in an excess of current liabilities over 
current assets of $21,460.71. 


(c) Respondent’s current liabilities presently exceed its cur- 
rent assets. 


3. Respondent, at the stockyard, during the period from October 
31, 1970, through January 30, 1971, operated as a market agency 
under the Act notwithstanding that during such period its cur- 
rent liabilities exceeded its current assets. 


4. Respondent, during the period from October 31, 1970, 
through February 11, 1971, failed to maintain properly the ac- 
count in the Cloud County Bank, Concordia, Kansas, in which re- 
spondent deposited shippers’ proceeds, hereinafter referred to as 
the custodial account, thereby endangering the prompt accounting 
therefor and payment of portions thereof due the owners or con- 
signors of livestock, in that: 

(a) As of October 31, 1970, respondent had outstanding 
checks drawn on its custodial account in the amount of $76,618.01, 
and had to offset such checks cash in said bank account in the 
amount of $3,481.27 and deposits in transit and current proceeds 
receivable in the amount of $56,481.65, or a total debit of 
$59,962.92, resulting in a deficiency of $16,655.09 in funds avail- 
able to pay shippers’ proceeds. 
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(b) As of December 31, 1970, respondent had outstanding 
checks drawn on its custodial account in the amount of $20,210.85, 
and had to offset such checks cash in said bank account in the 
amount of $1,762.92, resulting in a deficiency of $18,447.98 in 
funds available to pay shippers’ proceeds. 


(c) As of February 11, 1971, respondent had outstanding 
checks drawn on its custodial account in the amount of $28,968.20, 
an overdraft in said bank account in the amount of $238.37 and 
other credits in the amount of $5.00, or a total credit of 
$29,211.57, and had no debits to offset such credits, resulting in 
a deficiency of $29,211.57 in funds available to pay shippers’ pro- 
ceeds. 


5. Respondent, during the period from December 19, 1970, 
through February 6, 1971, in eleven separate transactions as set 
forth in paragraph V of the complaint, sold livestock at the stock- 
yard on a commission basis and in purported payment of the net 
proceeds due the consignors thereof, issued checks which were 
returned unpaid by the bank upon which they were drawn be- 
cause respondent did not have sufficient funds on deposit in the 
account upon which said checks were drawn. 


6. (a) Respondent, at the stockyard, on or about the dates and 
in the transactions referred to in Finding of Fact 5, and in divers 
other transactions, sold livestock at the stockyard on a commis- 
sion basis and failed to remit to the owners or consignors, when 
due, the net proceeds received from the sale of their livestock. 


(b) As of March 30, 1971, there remained unpaid to the 
consignors of such livestock net proceeds in the amount of 
$28,840.72. 


7. (a) Respondent, on or about the date and in connection 
with the transactions listed below, made discriminatory monetary 
payments to two of respondent’s consignors. Such discriminatory 
payments were made separate from and in addition to the pay- 
ments of the proceeds from the sale of said consignor’s livestock 
by respondent, on a commission basis, at the stockyard. 


Amount of 


Discrim- 

No.of Actual Net Amount of inatory 
Sale Date Consignor Cattle Proceeds Payment Payment 
12/19/70 Gene Feight 21 $2,869.97 $2,915.51 $45.54 


12/19/70 Ralf Wenski 27 4,074.15 4,125.81 51.66 
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(b) Respondent, in connection with the transactions refer- 
red to above, made or caused to be made false accounts of sale in 
that said accounts of sale did not reflect the true price for which 
said cattle were sold. Copies of such accounts of sale were made 
a part of the accounts and records of respondent. 


8. Respondent, on or about the date and with respect to the 
transactions referred to in Finding of Fact 7, in connection with 
its solicitation of consignments of livestock for sale on a commis- 
sion basis at the stockyard, guaranteed to the owners or con- 
signors thereof a minimum price at which their livestock, if con- 
signed to respondent for sale on a commission basis at the stock- 
yard, would be sold. 


CONCLUSIONS 


By reasons of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 312(a)), and sections 201.40, 201.41 and 
201.42 of the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra. 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.43(a) of the regulations (9 CFR 
201.43 (a) ). 


By reason of the facts set forth in Finding of Fact 7 herein, 
respondent has wilfully violated sections 304, 312(a), and 401 of 
the Act (7 U.S.C. 205, 213(a), 221). 


By reason of the facts set forth in Finding of Fact 8 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.64 of the regulations (9 CFR 201.64). 
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Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) operating as a market agency while its current liabilities 
exceed its current assets; 


(2) failing to maintain its custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; 


(3) issuing checks to consignors in payment of the net pro- 
ceeds due from the sale of livestock sold on a commission basis 
without having and maintaining sufficient funds on deposit in 
the bank account upon which they are drawn to pay such checks; 


(4) failing to remit to consignors, when due, the net proceeds 
due from the sale of livestock sold on a commission basis; 


(5) making discriminatory payments of any sort in connection 
with its market agency operations, in commerce; 


(6) making or causing to be made false or incorrect entries in 
its books, accounts, and records, or in the books, accounts, and 
records of any person subject to the provisions of the Act; and 


(7) guaranteeing the price at which livestock consigned to 
respondent for sale on a commission basis will be sold. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as respondent 
demonstrates that the deficit in its custodial account for shippers’ 
proceeds has been eliminated and that it is no longer insolvent. 
When respondent demonstrates that the deficit in its custodial 
account for shippers’ proceeds has been eliminated and that it is 
no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension after the expiration of 
the 30 day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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DISMISSAL—ON MOTION OF COMPLAINANT 


(No. 14,106) 


DALE R. MACY v. HOWARD ASSOCIATES, INC. d/b/a THE DENVER 
LIVESTOCK MARKET. P&S Docket No. 4439. Order of dismissal 
issued August 5, 1971, by Thomas J. Flavin, Judicial Officer. 


(No. 14,107) 


Mrs. LOU WEWEL v. ROGER NOLAN. P&S Docket No. 4403. Order 
of dismissal issued August 10, 1971, by Thomas J. Flavin, 
Judicial Officer. 


(No. 14,108) 


VERNON HARMSEN AND LLOYD HARMSEN d/b/a HARMSEN BROS. 
v. GLENN F. CLARK d/b/a CLARK CATTLE Co. P&S Docket 
No. 4320. Order of dismissal issued August 25, 1971, by 
Thomas J. Flavin, Judicial Officer. 


STAY ORDER—PENDING OUTCOME OF COURT APPEAL 


(No. 14,109) 


In re RAYVILLE LIVESTOCK AUCTION, INC. P&S Docket No. 4243. 
Order issued August 13, 1971, by Thomas J. Flavin, Judicial 
Officer. 


COURT DECISION 


MALY LIVESTOCK COMMISSION Co., INC. v. CLIFFORD M. HARDIN, Secretary of 
Agriculture; Hays LIVESTOCK COMMISSION COMPANY, INC.; GLEN WENZL, 
d/b/a WENZL CATTLE COMPANY; and UNITED STATES. 


MALY LIVESTOCK COMMISSION Co., INC. v. CLIFFORD M. HARDIN, Secretary 
of Agriculture; RUSH CoUNTY SALES COMPANY; GLEN WENZL, d/b/a 
WENZL CATTLE COMPANY; and UNITED STATES. 
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MALY LIVESTOCK COMMISSION Co., INC. v. CLIFFORD M. HARDIN, Secretary of 
Agriculture; PLAINVILLE LIVESTOCK COMMISSION COMPANY, INC.; GLEN 
WENZL, d/b/a WENZL CATTLE COMPANY; and UNITED STATES. 


August 2, 1971 


UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 


On Petitions for Review of Orders of the Secretary of Agriculture 


Before LAY, HEANEY and BRIGHT, Circuit Judges. 
PER CURIAM. 


Petitions for direct review are lodged in this court from repara- 
tion orders issued by the Secretary of Agriculture against Maly 
Livestock Commission Company and Glen Wenz] under the Pack- 
ers and Stockyards Act, 7 U.S.C.A. 210(e). This court reserved 
ruling on the respondents’ motions to dismiss the petitions for 
lack of jurisdiction until the matter was fully briefed and sub- 
mitted on the merits. We now sustain the motions to dismiss for 
lack of jurisdiction. 


Title 7 U.S.C.A. 210(f) sets out the exclusive method pre- 
scribed by the Packers and Stockyards Act for judicial review of 
such orders.' Under this section complainant upon nonpayment 
may file in the District Court of the United States or in any state 
court having general jurisdiction of the parties a petition for 
damages. 


1. Section 210(f) reads: 


“If the defendant does not comply with an order for the payment of money within the 
time limit in such order, the complainant, or any person for whose benefit such order was 
made, may within one year of the date of the order file in the district court of the United 
States for the district in which he resides or in which is located the principal place of 
business of the defendant or in any State court having general jurisdiction of the parties, 
a petition setting forth briefly the causes for which he claims damages, and the order of 
the Secretary in the premises. Such suit in the district court shall proceed in all respects 
like other civil suits for damages except that the findings and orders of the Secretary 
shall be prima facie evidence of the facts therein stated, and the petitioner shall not be 
liable for costs in the district court nor for costs at any subsequent stage of the pro- 
ceedings unless they accrue upon his appeal. If the petitioner finally prevails, he shall be 
allowed a reasonable attorney's fee to be taxed and collected as a part of the costs of 
the suit.” 
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We hold 28 U.S.C.A. 2342(2) ? specifically excludes direct re- 
view by a court of appeals of reparation orders of the Secretary 
of Agriculture made pursuant to 7 U.S.C.A. 210(e). Apposite here 
are the principles of 1.C.C. v. Atlantic Coast Line R.R., 383 U.S. 
576 (1966), which bar direct review by the court of appeals 
under an identical provision to 7 U.S.C.A. 210(f) found in the 
Interstate Commerce Act. See also Consolo v. Federal Maritime 
Commission, 383 U.S. 607 (1966). 


The petitions for review are ordered dismissed for lack of 
jurisdiction. 


2. Section 2342 reads: 
“The court of appeals has exclusive jurisdiction to enjoin, set aside, suspend (in whole 
or in part), or to determine the validity of— 


“(2) all final orders of the Secretary of Agriculture made under chapters 9 and 20A of 
title 7, except orders issued under section 210(e), 217a, and 499g(a) of title 7; 


Jurisdiction is invoked by filing a petition as provided by section 2344 of this title.” 
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(No. 14,110) 


In re SALINAS SYSTEM SALES, INC. PACA Docket No. 2-1972. De- 
cided August 2, 1971. 


Denial of motion to reopen after default—“Responsibly connected” 
individual 


The motion to reopen after default filed by “Respondent, Dana Scheid” 
reciting that he was not responsibly connected with the corporate 
respondent is denied. This question is a matter to be otherwise deter- 
mined. 

Dennis Becker for complainant. 


Cominos, Shostak & Epstein, Salinas, Cal., for “Respondent Dana 
Scheid.” 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF MOTION TO REOPEN AFTER DEFAULT 


On April 22, 1971, an order (30 A.D. 563) was entered in this 
disciplinary proceeding under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 499a et seq.), finding the respon- 
dent corporation to have violated the act in failing to make full 
payment for 143 lots of produce over the period August-November 
1969. 


On May 17, 1971, a motion to reopen after default was filed by 
“Respondent, Dana Scheid” together with a proposed answer by 
Dana Scheid. The motion recites that Dana Scheid was employed 
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by his father Harry Scheid at respondent’s place of business for 
approximately four years, that his father was president, director 
and sole shareholder of the corporation and that his father had 
complete control over all the activities of the respondent. The mo- 
tion further recites that Dana Scheid terminated his employment 
with his father in August 1969. 


The motion to reopen and the proposed answer do not seek to 
defend against the allegations of the complaint but are filed to 
show that Dana Scheid was not “responsibly connected” with re- 
spondent within the meaning of section 8 of the act (7 U.S.C. 
499h(b)). This section provides in pertinent part that no licensee 
shall employ any person who is or has been “responsibly con- 
nected” with any person who has been found after opportunity 
for a hearing, to have committed any flagrant or repeated viola- 
tion of the act for one year after such a finding. 

Complainant filed an opposition to the motion to reopen and a 
motion to strike the proposed answer as unresponsive to the al- 
legations of the complaint. 

We agree with complainant, at this final stage of the proceeding 
at least, that the proceeding should not be reopened for the sole 
purpose of determining whether or not Dana Scheid was “re- 
sponsibly connected” with respondent at the time of the violations. 
The motion to reopen is denied, the answer is stricken, a stay 


order of May 3, 1971, is vacated and the order of April 22, 1971, 
is reinstated. 


Complainant’s opposition to the motion to reopen states that 
the question of whether Dana Scheid was “responsibly connected” 
with respondent is not an issue in this proceeding “. . . but rather 
is a matter to be otherwise determined.” We assume that he will 
be given a lawful opportunity outside this proceeding to show 
that he was not so connected with respondent. Cf. Harry Birken- 


field v. United States and Orville Freeman, 369 F.2d 491 (3d Cir. 
1966). 


(No. 14,111) 


ROYAL PACKING Co. v. NATHAN WARREN & SONS, INC. PACA 
Docket No. 2-1922. Decided August 3, 1971. 
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Dismissal of petition for reconsideration 


As the order of July 1, 1971, is supported by the evidence and the law ap- 
plicable thereto, respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


PRELIMINARY STATEMENT 
In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on July 1, 1971, awarding reparation to com- 
plainant against respondent. A copy of the order was served 
upon respondent. On July 9, 1971, respondent filed a petition for 


reconsideration of the order of July 1, 1971. The petition for re- 
consideration was timely filed. 


Upon reconsideration of the order of July 1, 1971, we find that 


all the matters set forth in respondent’s petition were thoroughly 
analyzed and considered at the time of the issuance of such order. 
The order, in our opinion, is supported by the evidence and the 
law applicable thereto. Accordingly, respondent’s petition for re- 


consideration is hereby dismissed without prior service upon com- 


plainant. The order of July 1, 1971, is reinstated, except that the 


reparation awarded therein shall be paid within 30 days from the 
date of this order. 


Copies of this order shall be served upon the parties. 


(No. 14,112) 


F. H. HOGUE PRODUCE Co. v. ZEPEDA, ESPARZA & LOPEZ COMPANY 
OF DALLAS. PACA Docket No. 2-1865. Decided August 4, 
1971. 


F.o.b. sale and shipment established—Acceptance 


Where complainant established f.o.b. sales and shipment, to respondent, 
respondent is liable for the contract prices thereof. 


Western Growers Assn., Los Angeles, Cal., for complainant. 


Hernandez, Cazorla, Ramirez & Perini, Dallas, Texas, for respondent 
Lopez. 
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Levin, Weinberg & Levin, Dallas, Texas, for respondent Esparza. 
Elbert A. Cole, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the sum of $3,374 in 
connection with transactions in interstate commerce involving 
four truckloads of lettuce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
each of the respondent partners, Overlin R. Esparza and Alfonzo 
G. Lopez. Each partner filed an answer denying liability and re- 
questing an oral hearing. 


An oral hearing was held at Dallas, Texas, on April 9, 1971. 
Complainant was not present or represented at the hearing, but 
upon the written request of its representative, the deposition of 
one witness was offered and received in evidence by the Presiding 
Officer upon its behalf. Respondent partner Alfonzo G. Lopez was 
not present or represented at the hearing. Respondent partner 
Overlin R. Esparzo was present and testified at the hearing, and 
was represented there by counsel. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, F. H. Hogue Produce Co., is a corporation 
whose address is P. O. Box 191, Yuma, Arizona. 


2. Respondent is a partnership composed of Overlin R. Esparza 
and Alfonzo G. Lopez, doing business as Zepeda, Esparza & Lopez 
Company of Dallas, whose address is 925 South Harwood Street, 
Dallas, Texas. At the time of the transactions involved herein, 
respondent was licensed under the Act. 


8. During January and February 1970, in the course of inter- 
state commerce, complainant sold to respondent various lots of 
lettuce on the dates, in the quantities, and at the prices set forth 
below, f.o.b. loading point, Yuma, Arizona, plus cooling charges 
as indicated: 
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No. Lot Cooling 
Date Cartons Price Charge Total 
January 27 730 $ 912.50 $182.50 $1,095.00 
January 27 359 448.75 89.75 538.50 
February 9 819 1,023.75 204.75 1,228.50 
February 10 320 432.00 80.00 512.00 


$3,374.00 


4. The contracts of sale set forth above were negotiated by 
the parties through a broker, Mike Mendenhall, who issued a 
Confirmation of Purchase in connection with each of the trans- 
actions. 


5. On each of the purchase dates set forth in Finding of Fact 
No. 3, lettuce in the quantities specified in the respective contracts 
of sale was loaded by complainant aboard trucks at shipping 
point, Yuma, Arizona, and shipped to respondent at Dallas, Texas. 
The two loads of January 27 were shipped, respectively, via 
Orchega Truck and Cresman Foods Truck; the load of February 
9 via Bob Whitaker Truck; and the load of February via Low- 
rance Truck. 


6. The total of the f.o.b. contract prices for the four lots of 


lettuce involved herein is $3,374, of which no part has been paid 
to complainant by respondent. 


7. The formal complaint was filed on April 23, 1970, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant, in its formal complaint, alleges that between 
January 27 and February 10, 1970, it sold and shipped from 
Yuma, Arizona, to respondent at Dallas, Texas, four truckloads 
of lettuce; that each of these truckloads was received and accepted 
by respondent; but that respondent has failed to pay complainant 
the agreed contract prices of the lettuce, or any part thereof. Re- 
spondent partner Overlin R. Esparza in his answer stated that he 
could not admit or deny allegations in the complaint because 
“. .. said allegations are matters concerning which your re- 
spondent herein has no knowledge or information.” The answer 
of respondent partner Alfonzo G. Lopez was substantially the 
same as that of Esparza. 


The deposition of Harold L. Hosford, complainant’s Secretary- 
Treasurer, was received in evidence at the oral hearing. Hosford 
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in his deposition testimony corroborated the allegations of the 
complaint concerning the sale and shipment to respondent of the 
four loads of lettuce involved herein. Respondent partner Overlin 
R. Esparza in his testimony at the oral hearing stated that he had 
no personal knowledge as to whether this lettuce was purchased 
by respondent, or whether it was in fact ever received by respon- 
dent. 


In reviewing the record before us, we are of the opinion that 
the evidence is sufficient to establish the sale and shipment by 
complainant to respondent of the four loads of lettuce, as alleged 
in the formal complaint. We do not find it necessary to decide 
whether the lettuce was received by respondent, for even assum- 
ing that it failed to reach contract destination, the risk of loss 
under the f.o.b. terms of the contracts rests upon respondent, 
pursuant to section 46.41(i) of the regulations (7 CFR 46.41(i) ). 


Respondent’s failure to pay complainant the total of the con- 
tract prices for the lettuce involved herein, $3,374, is in violation 
of section 2 of the Act, for which reparation should be awarded to 
complainant against respondent, with interest. 

ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,374, with interest thereon 
at the rate of 8 percent per annum from March 1, 1970, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 14,113) 


In re JOSEPH GANGI & Sons, INc. PACA Docket No. 2-2017. De- 
cided August 5, 1971. 


Stay order—Pending outcome of appeal to circuit court 
Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


A petition for review of the order of June 4, 1971, in this pro- 
ceeding has been filed in the United States Court of Appeals for 
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the First Circuit in an action entitled Fruit Salad, Inc. and Flavor- 
Fresh of N.H., Inc. vs. Secretary of Agriculture, No. 71-1235. Ac- 
cordingly, the order of June 4, 1971, is hereby stayed pending the 
outcome of such appeal. 


(No. 14,114) 


O. D. HuFr, JR., INC. v. DOMINIC V. GANDOLFO, INC. PACA 
Docket No. 2-1953. Decided August 10, 1971. 


Dismissal of petition for reconsideration 


As the order of May 27, 1971 (30 A.D. 674) is supported by the evidence and 
the law applicable thereto, respondent’s petition for reconsideration is 
dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on May 27, 1971, awarding reparation to 
complainant against respondent. A copy of the order was served 
upon respondent. On June 8, 1971, an order was issued staying 
the order of May 27, 1971, pending the issuance of a further order 
in this proceeding, and giving respondent additional time, to 
June 25, 1971, within which to file a petition for reconsideration 
of the order of May 27. The petition for reconsideration was 
timely filed. 


Upon reconsideration of the order of May 27, 1971, we find that 
all the matters set forth in respondent’s petition were thoroughly 
analyzed and considered at the time of the issuance of such order. 
The order, in our opinion, is supported by the evidence and the 
law applicable thereto. Accordingly, respondent’s petition for re- 
consideration is hereby dismissed without prior service upon com- 
plainant. The order of May 27, 1971, is reinstated, except that 
the reparation awarded therein shall be paid within 30 days from 
the date of this order. 


Copies of this order shall be served upon the parties. 
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(No. 14,115) 


JOBB PACKING Co., INC. v. PETER CONDAKES COMPANY. PACA 
Docket No. 2-1894. Decided August 10, 1971. 


Untimely notice—Consignments—Handling—Breach of duty 


Where the parties’ disposition of the advance payment arrangements was 
wholly unrelated to the four cars of cantaloupes in question, this did not 
represent a final settlement of these cars, and where respondent breached 
its duty in the handling of said consigned produce, respondent is liable 
to complainant for the net proceeds that should have been realized upon 
prompt and proper sale thereof. 


John R. Catlin, Western Growers Assn., Los Angeles, for complainant. 
L. Johnson Callas, Boston, Mass., for respondent. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $4,555.84 against respondent in connection with transac- 
tions in interstate commerce involving the alleged consignment 
by complainant to respondent of four carloads of cantaloupes. 


A copy of the Department’s report of investigation was served 
upon complainant’s representative. Copies of the formal com- 
plaint and the report of investigation were served upon respon- 
dent. Respondent filed an answer in which the material allega- 
tions of the complaint were denied. Respondent requested an oral 
hearing. 


An oral hearing was held at Boston, Massachusetts, on March 
12, 1971, at which respondent was represented by counsel. One 
witness appeared and testified for respondent. Complainant was 
not represented at the hearing and no witnesses were present to 
testify in its behalf. At the written request of complainant’s 
representative, the presiding officer received in evidence, without 
objection, the complaint and the exhibits attached thereto, and 
the deposition of complainant’s vice president and sales manager, 
Worth O’Neal. Respondent filed a brief. 








| 


ee 


os Spm creE E 


EE 


f 
; 
i 
\ 










NN EP A RESET EEN 


ee a REE EEE STEEP AE EA FARE A ER AEE LE PSN HE AN AP TEN PEN 


JOBB PACKING CO., INC. v. CONDAKES CO. 1077 
Cite as 30 A.D. 1076 


FINDINGS OF FACT 


1. Complainant, Jobb Packing Co., Inc., is a corporation whose 
post office address is P. O. Box 104, Brawley, California. 


2. Respondent is a partnership composed of George Peter Con- 
dakes, John Peter Condakes, Leo Peter Condakes, James Peter 
Condakes, and Pauline Toumpouras, doing business as Peter Con- 
dakes Company, whose address is The New Boston Market Term- 
inal, 34 Market Street, Everett, Massachusetts. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 


3. During June 1968, in the course of interstate commerce, 
complainant and respondent entered into agreements whereby 
complainant was to ship to respondent, for sale on consignment, 
four carloads of California cantaloupes, each containing 448 
crates “TOP JOBB” brand, in the following quantities and sizes: 


Car No. No. Crates Size 
PFE 49 27’s 
303 36’s 
96 45’s 
PFE 49536 448 36’s 
BAR 7681 21 27’s 
303 36’s 
124 45’s 
PFE 3579 25 27’s 
310 36’s 
113 45’s 


4. The agreements between the parties were negotiated by Sal 
F. Crispo, a broker with offices located Glendale, Arizona. The 
four agreements were confirmed by wires from the broker to re- 
spondent, dated June 12, 13, 16 and 18, 1968. Copies of the 
broker’s four confirmations were received by respondent. Among 
other specifications, the broker’s confirmations each showed the 
style of equipment as “Refrigerator”. 


5. On June 12, 15 and 18, 1968, complainant shipped cars PFE 
3403, BAR 7681 and PFE 3579, from Brawley, California, to re- 
spondent at Chelsea, Massachusetts. Car PFE 48536 which had 
been shipped by complainant on June 13, 1968, from Brawley, 
California, to itself at Chicago, Illinois, was diverted by com- 
plainant to respondent at Chelsea, Massachusetts, on June 14, 
1968. 
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6. Car PFE 3403 arrived at destination and was placed on 
track 7 in the Chelsea Yard at 4:50 a.m. on June 19, 1968. Joint 
inspection of the car was made by the Railroad Perishable Inspec- 
tion Agency (RPIA), and the National Perishable Inspection 
Service, Inc. (NPIS), at 9:30 a.m. on June 19, 1968. Both in- 
spectors found decay ranging from 0 to 6, average 2% soft rot 
affecting slips. Follow-up inspections were made by RPIA and 
NPIS, respectively, on July 2 and 3, 1968, at which time RPIA 
found an average of 95% soft rot decay in all stages affecting 
the side of the melons. The NPIS inspector, upon finding an aver- 


age of 94% soft rot in advanced stages, described the load as 
worthless. 


7. On July 3, 1968, Federal inspection was made of car PFE 
3403, with condition being certified as follows: 


“All melons affected by Cladosporium Rot in advanced stages 
mostly affecting the entire melon, some affecting stem scars 
and up to 14 of melon.” 


Car PFE 3403 was abandoned to the carrier on or about July 3, 
1968, with notice of this fact being given to complainant by the 
carrier, together with a request for instructions regarding dis- 
position of the load. 


8. Car PFE 48536 arrived at destination on June 18, 1968, and 
was placed on track 7 in the Chelsea Yard at 4:00 a.m. on June 
20, 1968. Joint inspection was made by NPIS and RPIA at 9:00 
a.m. on June 20, 1968, and no decay was reported by either in- 
spector. On July 3, 1968, a joint follow-up inspection was made 
by NPIS and RPIA. The NPIS inspector reported an average of 
43% decay affecting the sides of the melons and an average of 
42% decay affecting slips. The RPIA inspector found an average 
of 42 to 48% Bacterial Soft Rot decay affecting the sides of the 
melons in all stages of development. 


9. Federal inspection was made of car PFE 48536 on July 3, 
1968, at which time the condition of the cantaloupes was reported 
in pertinent part, as follows: 


“Decay ranges from 33 to 100, average 84% Cladosporium 
Rot generally advanced stages affecting entire melon, few 
early stages affecting stem scars.” 


Car PFE 48536 was abandoned to the carrier on or about July 3, 
1968, with notice of this fact being given to complainant by the 
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carrier, together with a request for instructions regarding dispo- 
sition of the load. 


10. Car BAR 7681 arrived at destination on June 22, 1968, and 
was placed the same day at 2:00 p.m. on track 8 in the Chelsea 
Yard. Joint inspection was made by NPIS and RPIA at 9:30 
a.m. on June 24, 1968, at which time NPIS found an average of 
2% soft rot affecting slips, and an average of 78% showing light 
to heavy surface mold. The RPIA inspector reported an average 
of 3% soft rot slip decay in early to moderate stages and an aver- 
age of 80% mold in all stages mostly moderate. A joint follow-up 
inspection was made by the two private agencies on July 3, 1968, 
on which date NPIS found an average of 87% soft rot decay in 
advanced stages and declared the load as worthless. The RPIA 
inspector also reported an average of 87 to 88% soft rot decay 
in all stages and 100% black mold in all stages, mostly heavy. 


11. Federal inspection was made of car BAR 7681 on July 3, 
1968. In part, the inspector certified to an average of 86% Clad- 
osporium Rot, mostly early, many in advanced stages. Car BAR 
7681 was abandoned to the carrier on or about July 3, 1968, with 
notice of this fact being given to complainant by the carrier, to- 
gether with a request for instructions regarding disposition of the 
load. 


12. Car PFE 3579 arrived at destination on June 26, 1968, and 
was placed the same day at 4:05 a.m. on track 7 in Chelsea Yard. 
Joint inspection was made by NPIS and RPIA at 8:15 a.m. on 
June 26, 1968, with both inspectors reporting an average of 8% 
soft rot decay in all stages of development affecting slips and sides 
of melons and an average of 60% light to heavy surface mold. 


13. On July 3, 1968, Federal inspection was made of approxi- 
mately 175 crates of the cantaloupes then remaining in car PFE 
3579. In part, the inspector found decay averaging 45% Clad- 
osporium Rot and Rhizopus Rot in various stages, mostly ad- 
vanced, with many melons showing moderate to a heavy amount 
of mold growth. 


14. Respondent’s consignment accounting to complainant dated 
July 22, 1968, on car PFE 3579 showed a deficit of $743.03. 


15. On September 17, 1968, the broker, Crispo, sent a night 
letter to respondent reading in part: 
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“...JOBB PACKING COMPANY BRAWLEY ADVISES 
HAVE NEVER RECEIVED CHECK PFE 3579 CANTA- 
LOUPES SHIPPED JUNE 18TH THIS CAR ABOUT 90 
DAYS OLD NOW. PLEASE ADVISE.” 


16. On October 1, 1968, the broker wired respondent, in part 
as follows: 


“JOBB PACKING COMPANY BRAWLEY ADVISES 
HAVE NOT RECEIVED ACCOUNTINGS FOLLOWING 
CARS SHIPPED JUNE 12TH PFE 3403 JUNE 13TH PFE 
48536 SHIPPED JUNE 15TH BAR 7681 AND SHIPPED 
JUNE 18TH PFE 3579. PLEASE FORWARD IMMEDI- 
ATELY PROVIDING NOT ALREADY MAILED MEAN- 
TIME MAY BE GOOD IDEA PHONE WORTH 0O’NEAL 
MENDOTA 655-4931 PERSON PERSON REGARDING 
THESE SHIPMENTS.” 


17. No payment has been made to complainant in connection 
with these four shipments. 


18. The formal complaint was filed on February 17, 1969, 


which was within 9 months after the causes of action herein 
accrued. 


CONCLUSIONS 


There is no dispute that the agreement between the parties 
called for respondent to handle the four carloads of cantaloupes 
on consignment for complainant’s account. Section 46.29(a) of 
the regulations issued under the act provides, in part, that all 


licensees who accept produce for sale on consignment are required 
to exercise reasonable care and diligence in disposing of the pro- 
duce promptly and in a fair and reasonable manner (7 U.S.C. 


46.29(a)). This section also provides that a commission merchant 
may be held liable for any financial loss and for other penalties 


provided by the act, due to his negligence or failure to perform 


any specification or duty, express or implied, arising out of any 
transaction subject to the act. 


It is complainant’s position that respondent, in violation of the 
duties described above, accepted the four shipments, with no 


complaint being made until approximately eight to ten days after 
arrival, at which time complainant was advised by the rail carrier 


of respondent’s rejection. In support of this position, complain- 
ant’s sales manager, Worth O’Neal, testified to receiving a phone 
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call about July 1, 1968, from Mr. Condakes who complained of “a 
little trouble” with the last car, PFE 3579. According to Con- 
dakes, this telephone conversation occurred on either July 2 or 3, 
1968, and was the only time he spoke to O’Neal. Although pressed 
repeatedly by his attorney and the presiding officer as to what 
discussion he had with O’Neal concerning the four cars in ques- 
tion, the answers of Condakes were rambling and circuitous, and 
completely unresponsive. Finally, and only after persistent urging 
by counsel that O’Neal must have said something about the four 
cars, the witness testified that O’Neal told him there had been an 


error in judgment in using bunker rather than mechanical cars, 
and that the deal was over. 


Condakes testified that he repeatedly told the broker, Crispo, 
that the shipments should be in mechanical cars rather than 
reefers because the New York Central Railroad had no facilities 
to ice bunker type cars east of Chicago; that upon arrival of the 
first car, PFE 3403, he told Crispo the fruit was not keeping and 
it was impossible to sell due to an accumulation of melons on 
track from prior shipments received from complainant; that at 
Crispo’s suggestion he made an unsuccessful effort to have the 
car handled in New York City; that he made an effort to sell the 
contents of all four cars; and that upon instructions from Crispo 
he left the cars on track until July 3, 1968, on which date he 


abandoned them to the carrier to save freight charges. 


The testimony of Crispo is not of record in this proceeding and 
we deem its absence to be significant, for we doubt very much 
that Crispo’s account of events would have supported Condakes 


version of what transpired. In this connection, the Department’s 
report of investigation contains a letter from Crispo dated April 
80, 1969, which concludes with the following statement: “It is 


our honest opinion that these cars were badly mishandled.” This 
letter from Crispo also contains the following paragraph: 


“Worth O’Neal, Sales Manager of J.0.B.B. Packing Co., had 


written Condakes repeatedly regarding these cars, but could 


not get any reply. He even asked us to tell Condakes to 
answer his letters, and he still did not get any reply.” 


That complainant did express concern at respondent’s failure 
to submit consignment accountings on the four cars is evidenced 
by respondent’s own records which contain Crispo’s wires of 
September 17 and October 1, 1968, all as quoted in Findings 15 
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and 16, above. There is also of record a letter dated October 23, 
1968, to respondent from complainant, the original of which 
Condakes denied receiving. In this letter, which refers to an 
apparent serious oversight on the part of respondent in the han- 
dling and reporting of the four shipments, complainant sets forth 
the basis of his complaint as follows: 


“(1) Abnormal time lapse between placement dates and In- 
spections. If fruit arrived in unsaleable condition Inspection 
should be immediate. 


“(2) Lack of proper notification as to trouble with ship- 
ments. Neither JOBB Packing or your Broker, Harrell Pro- 
duce, Inc. had notification of trouble prior to receipt of wires 
from Railroad dated 2 July 68 (PFE #3403 - PFE #48536) 
and 3 July 68 (BAR #7681). PFE +3579 not reported by 
wire. Only reference to this car was your phone conversation 
with me on 2 July 68 while I was at Santiago Ranch, Bakers- 
field, California. At that time you referred to this car as 
having a little trouble. Abandonment to the Railroad does 
not constitute ‘a little trouble’.” 


Admittedly, all of Condakes complaints, including that of com- 
plainant’s failure to ship in mechanical cars, were made to Crispo 
and none to complainant until on or about July 2, 1968. The com- 
plaints to Crispo, however, if they were actually made, did not 
constitute notice to complainant for in these transactions Crispo 
acted as respondent’s agent. Such agency is expressly shown in 
the promissory note offered in evidence by respondent.! It also 
appears from respondent’s records that a brokerage fee of $50.00 
per car was to be paid Crispo by respondent. In these circum- 
stances, we can only conclude, as we do, that complainant received 
no protest or complaint of any kind from respondent until July 2, 
1968, which was some 7 to 14 days after the cars had arrived and 
were placed. 


As to respondent’s claim of continuous insistence upon the use 
of mechancial cars, we note in each instance that the broker’s 
Confirmations of Purchase all specified the style of equipment as 


1. The promissory note referred to here evidenced a $10,000 advance made by respondent 
to complainant, for which respondent was to receive, on consignment, 20 carloads of produce 
from complainant. Respondent was to deduct $500 per car from the proceeds of the consign- 
ment sales of each car as payment of the advance made by respondent. The four carloads 
involved herein were a part of this agreement. It is in the body of the promissory note evi- 
dencing the agreement that Crispo is identified as respondent’s agent. 





JOBB PACKING CO., INC. v. CONDAKES CO. 1083 
Cite as 30 A.D. 1076 


“Refrigerator.” There is nothing of record to indicate that 
respondent ever objected in writing to this specification. 


If, as claimed, the cantaloupes were unsatisfactory on arrival, 
respondent was duty bound to have prompt inspection made of 
the melons and a report thereon given to complainant. Since 
Federal inspection of the four cars was not made until July 3, 
1971, or from 8 to 15 days after the cars had been placed, it is 
concluded from these late inspections that respondent failed to 
exercise the reasonable care and diligence required in the han- 
dling of consigned shipments. 


Condake’s testimony that respondent made an effort to sell the 
contents of all four cars is not supported, at least in one instance, 
by the joint follow-up inspection of the first car, PFE 3403, by 
NPIS and RPIA on July 2, 1968: Both inspectors reported this 
load intact on their inspection certificates. But even if we assume 
that respondent was attempting to sell the fruit from car PFE 
3403 in the 14-day period it remained on track, and that reason- 
able efforts were in fact made to sell the melons in the other three 
cars, respondent failed in its duty of keeping complainant in- 
formed of developments and of its inability to make satisfactory 
disposition. We have in the past held that the failure of a con- 
signee to keep its consignor fully informed of developments in 
connection with a consignment transaction constitutes a breach 
of duty by the agent to his principal, and the agent is liable for 
any loss resulting therefrom. Cohen Company v. Schley Brothers, 
6 A.D. 830. 


From the evidence before us, we conclude that respondent 
failed to obtain timely Federal inspection of the four cars of 
melons, failed to act promptly and properly in disposing of the 
fruit, and was negligent in failing to keep complainant fully 
informed of developments, all in violation of section 2 of the act. 


Respondent submitted documentary evidence which was offered 
to establish that an accounting was made to complainant and a 
final settlement of the matter reached prior to the time complaint 
was filed in this case. These documents include a promissory note 
dated January 12, 1968, in the amount of $10,000.00, representing 
an advance payment made by respondent to complainant to cover 
the shipment of 20 cars of cantaloupes, to which previous refer- 
ence has already been made herein. 
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Pursuant to the advance arrangements made by the parties in 
connection with this advance, respondent sent complainant an 
accounting dated August 22, 1968, to cover the handling of 11 
cars and one truckload of melons, for which a total deduction of 
$8,750.00 was made against the sum advanced, leaving a balance 
due respondent in the amount of $1,250.00. This amount was paid 
to respondent by complainant on November 15, 1968. 


Complainant’s payment of the balance due under the advance 
arrangements did not discharge respondent from its liability for 
the four cars in question, and respondent was on express notice 
of this fact prior to its letter of November 8, 1968, asking com- 
plainant to remit, and the date of respondent’s check in payment, 
November 15, 1968. On October 1, 1968, Crispo wired respondent 
of complainant’s concern at not receiving accountings for the 
four cars in dispute. Earlier, on September 17, 1968, Crispo sent 
a similar wire to respondent in connection with car PFE 3579, 
pointing out that the accounting due on this car was about 90 
days old. Finally, and although respondent denies that it was 
received, the record contains complainant’s letter of October 23, 
1968, to respondent insisting on satisfactory settlement of these 
four cars. 


Examination of respondent’s accounting statement to complain- 
ant dated August 22, 1968, identifies by car number the shipments 
for which account is made. None of the cars in controversy are 
listed therein. It is significant also, that complainant’s payment 
of the $1,250.00 balance was made only to conclude the advance 
arrangements, for in the statement accompanying complainant’s 
check the following description appears: “FINAL PAYMENT 
ON 1968 MELON ADVANCE.” It is our conclusion that the 
parties’ disposition of the advance payment arrangements on 
cantaloupe shipments wholly unrelated to the four in question 
did not represent a final settlement of the cars in dispute. 


It was respondent’s duty to promptly resell the cantaloupes, 
render an accounting to complainant and remit the net proceeds 
after deducting the expenses incurred by respondent in resale. 
Having failed to do any of these things, respondent is liable to 
complainant for the net proceeds that should have been realized 
upon prompt and proper sale of the four carloads of cantaloupes. 
Klein v. Ruark, 15 A.D. 510. 


Complainant, in the formal complaint, alleges that the market 
values at contract destination of the four carloads of cantaloupes 
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were such that had the shipments been handled in a proper man- 
ner and in accordance with contract requirements by respondent, 
complainant would have realized net returns totaling $4,555.84. 
In reviewing the applicable Federal Market News Service Reports 
for Boston, we are of the opinion that the quotations contained 
therein support complainant’s position. We conclude, therefore, 
that complainant is entitled to payment from respondent, as 
reparation, in the total sum of $4,555.84, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,555.84, with interest therein 
at the rate of 8 percent per annum from July 1, 1968, until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,116) 


O. L. DAVIS BROKERAGE Co. v. SERVICE POTATO & ONION CO. 
PACA Docket No. 2-1975. Decided August 16, 1971. 


Failure to establish contract—No clear understanding as to delivery— 
Dismissal 


Where each of the parties failed to sustain its burden of proving its respec- 
tive allegation with respect to the delivery terms, and where in the 
absence of a contract respondent had no duty or obligation to accept 
delivery of the potatoes in issue, the complaint is dismissed. 


Complainant pro se. 
H. Haskell Lurie, Chicago, Ill., for respondent. 
Bruce S. Wiener, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a rep- 
aration award against respondent in the amount of $510 in 
connection with shipment of a truckload of potatoes in interstate 
commerce. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer thereto, denying liability to complainant. 


Since the amount claimed in the formal complaint does not 
exceed $1,500, the shortened method of procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, complainant submitted an opening 
statement and respondent submitted an answering statement. 
Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Oscar Lee Davis, Jr., doing 
business as O. L. Davis Brokerage Co., whose address is Unit 47, 
Produce Building, 1800 Market Street, Chattanooga, Tennessee. 


2. Respondent is a partnership composed of Jordan Giraldi and 
Albert John Romani, doing business as Service Potato & Onion 
Co., whose address is 1425 South Western Avenue, Chicago, 
Illinois. At the time of the transaction involved herein, respon- 
dent was licensed under the act. 


3. On July 8, 1970, in the course of interstate commerce, com- 
plainant sold to respondent one truckload of white potatoes. con- 
sisting of 425 100-pound sacks, 85% U. S. No. 1 grade, Ken- 
nebec variety, at an agreed price of $4.50 per 100-pound sack, 
or a total price of $1,912.50 delivered, Chicago, Illinois. The 
potatoes were guaranteed to chip and were to be delivered by 
complainant to respondent’s customer, Yo-Ho Food Products Co., 
Inc., Chicago, Illinois, before 12:00 noon on Friday, July 10, 1970. 


4. On July 8, 1970, complainant called and informed respondent 
that he was unable to dig or ship the potatoes that day, and that 
he was unable to cover the order elsewhere. Both parties agreed 
that the contract made on July 8, 1970, was rescinded. 


5. On July 9, 1970, at 9:30 a.m., complainant and respondent 
entered into oral negotiations by telephone for the sale by com- 
plainant to respondent of a truckload of potatoes meeting the 
requirements set forth in Finding of Fact No. 3. 


6. On July 9, 1970, at 1:00 p.m., respondent ordered a truckload 
of potatoes from So Fresh Produce Co., Franklin Park, Illinois, 
to be delivered to respondent’s customer, Yo-Ho Food Products 
Co., Inc., on Friday, June 10, 1970. 
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7. On July 9, 1970, between 5:00 and 6:00 p.m., complainant 
shipped from Alabama to respondent at Chicago, Illinois, the 
potatoes involved herein in a truck operated by Preston Self of 
Dalton, Georgia. 


8. Respondent rejected the truckload of potatoes sent by com- 
plainant on Friday morning, July 10, 1970. 


9. Complainant sold the truckload of potatoes to Johnson Foods 
Inc., Oshkosh, Wisconsin, for proceeds of $1,402.50 on July 10, 
1970. 


10. The formal complaint was filed on November 18, 1970, 
which was within 9 months after the alleged cause of action 
herein accrued. 


CONCLUSIONS 


The parties are in agreement that on July 8, 1970, complain- 
ant agreed to sell, and respondent agreed to purchase, a truck- 
load of potatoes, to be delivered by complainant to respondent’s 
customer, Yo-Ho Food Products Co., Inc., at Chicago, Illinois, by 
12:00 noon on Friday, July 10, 1970. The parties also agree that 
later that same day, complainant informed respondent by tele- 
phone that he could not dig or ship potatoes that day, and that 
he was unable to obtain a load of potatoes for respondent else- 
where. Both parties also agree that the contract made on July 8, 
1970, was rescinded. The parties disagree, however, on the deliv- 
ery terms agreed upon between the parties during a telephone 
conversation on July 9, 1970, in which the shipment of a truckload 
of potatoes by complainant to respondent was discussed. 


Complainant alleges that on July 9, 1970, at 9:30 a.m., he 
called Jordan Giraldi, one of the partners of respondent, and told 
Mr. Giraldi that he could promise Friday delivery on a truckload 
of potatoes. Complainant states that Mr. Giraldi agreed to take 
the load, and informed complainant that its customer, Yo-Ho 
Food Products Co., Inc., had never cancelled their order the 
previous day and needed the potatoes. Complainant contends he 
asked Mr. Giraldi to check with his customer to see if the truck 
could be unloaded on Saturday, July 11, 1970, in the unlikely 
event of a truck breakdown. Complainant contends that if re- 
spondent’s customer found it impossible to unload the shipment 
on Saturday, he could reschedule the shipment and ship the 
potatoes Sunday for Monday morning delivery, July 13, 1970. 
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Complainant alleges that he was agreeable to either Friday or 
Monday delivery, whichever day respondent’s customer preferred, 
and that respondent never instructed him to change the original 
Friday delivery date. Complainant further alleges that he shipped 
the potatoes on Thursday, July 9, 1970, to insure Friday delivery 
as agreed between the parties, and that respondent’s rejection 
of the potatoes on Friday morning, July 10, 1970, was without 
reasonable cause. 


Mr. Giraldi alleges that complainant called him on July 9, 1970, 
at 9:30 a.m., and informed him that complainant would try to 
get a load of potatoes out to respondent. Mr. Giraldi states that 
he told complainant that complainant better let him know before 
12:00 noon on July 9, 1970, whether complainant could get the 
potatoes to respondent’s customer before 12:00 noon on Friday, 
July 10, 1970. Mr. Giraldi contends that complainant told him 
that complainant would call him before 12:00 noon on July 9, 
1970, if complainant could ship the load of potatoes to respondent. 
Mr. Giraldi further contends that he never heard from complain- 
ant again before 12:00 noon on July 9, 1970, and that he ordered 
a truckload of potatoes at 1:00 p.m. on July 9, 1970, from So 
Fresh Produce Co., in order to fulfill respondent’s obligation to 
its customer. Respondent alleges that its rejection of the truck- 
load of potatoes sent by complainant on July 10, 1970, was with 
reasonable cause since complainant never advised respondent 
before 12:00 noon on July 9, 1970, that he could ship the potatoes, 
as complainant had agreed to do. 


Since the parties put forth affirmative but conflicting allega- 
tions with respect to the terms of the contract, the burden rests 
upon each to establish his respective allegation by a preponder- 
ance of the evidence. Israel Klein Co. v. S. Otis Sullivan & Com- 
pany, 17 A.D. 500. Upon review of the conflicting allegations and 
evidence in this case, we find that each party has failed to sustain 
that burden. There apparently was no definite agreement between 
the parties that the potatoes would be delivered on July 10, 1970. 
We conclude that no contract of purchase and sale ever came into 
existence on July 9, 1970, for the reason that there was never 
any clear understanding with respect to the delivery terms of the 
contract. In the absence of any contract, respondent had no duty 
or obligation to accept delivery of the potatoes. Accordingly, the 
complaint must be dismissed. 





CENTRAL CITRUS v. ZEPEDA et al. 
Cite as 30 A.D. 1089 


ORDER 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,117) 


CENTRAL CITRUS COMPANY v. ZEPEDA, ESPARZA & LOPEZ COMPANY 
OF DALLAS. PACA Docket No. 2-1880. Decided August 16, 
1971. 


Dissolution of partnership—Effective date—F.o.b. sale—Partners 
liable under f.o.b. terms 


Where complainant’s allegations that a truckload of lemons was shipped by 
it in January 1970 and received and accepted by respondent are not 
disputed by respondent, the respondent partnership is liable to complain- 
ant for the produce under the f.o.b. terms of sale. Where one partner 
moved for a dismissal of the proceeding as to him on the basis of a court 
decree dissolving the partnership, it is held that the court decree, which 
became effective on May 5, 1971, contents itself with dealing with the 
relationship between the partners as the parties before it, and does not 
profess to settle matters arising out of complaints lodged by third 
parties against the partnership. The presiding officer was correct in 
denying the motion. 


Killian & Legg, Mesa, Ariz., for complainant. 
Hernandez, Cazorla, Ramirez & Perini, Dallas, Texas, for respondent 
Lopez. 
Levin, Weinberg & Levin, Dallas, Texas, for respondent Esparza. 
Elbert A. Cole, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $1,975.00 in 
connection with a transaction in interstate commerce involving a 
truckload of lemons. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
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each of the respondent partners, Overlin R. Esparza and Alfonzo 
G. Lopez. Each partner filed an answer denying liability and 
requesting an oral hearing. 


An oral hearing was held at Dallas, Texas on June 4, 1971. 
Respondent partner Alfonzo G. Lopez was not present nor repre- 
sented at the hearing. Respondent partner Overlin R. Esparza 
was present and was represented by counsel. Complainant was 
not present or represented at the hearing, but at the written 
request of its attorney, the depositions of four witnesses were 
offered and received in evidence by the presiding officer. Neither 
of the parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Central Citrus Company, is a corporation 
whose address is P. O. Box 3187, Tempe, Arizona. 


2. Respondent is a partnership composed of Overlin R. Esparza 
and Alfonzo G. Lopez, doing business at Zepeda, Esparza & Lopez 
Company of Dallas, whose address is 925 South Harwood Street, 
Dallas, Texas. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


8. On January 3, 1970, in the course of interstate commerce, 
complainant sold to respondent 475 cartons of lemons at an 
agreed price of $1,975.00, f.o.b. Tempe, Arizona. The contract of 
sale was negotiated by the parties through a broker, Mike Men- 
denhall, who issued a Confirmation of Purchase in connection 
therewith. 


4. On January 3, 1970, lemons in the quantities specified in the 
contract of sale were shipped by truck by complainant from 
Tempe, Arizona, to respondent at Dallas, Texas. 


5. The total f.o.b. contract price for the lemons involved herein 
is $1,975.00, of which no part has been paid by respondent to 
complainant. 


6. The formal complaint was filed on April 17, 1970, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


At the oral hearing in this case, Esparza moved for a dismissal 
of the proceeding as to him, on the ground that a judgment had 
been obtained in the State District Court of Dallas County, Texas, 
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on May 5, 1971, rescinding the partnership between Esparza 
and Lopez; awarding all assets and property of Zepeda, Esparza 
& Lopez Company of Dallas to Lopez; and ordering Lopez to in- 
demnify Esparza for all debts, liabilities or expenses arising out 
of “any transactions of that business known as Zepeda, Esparza 
& Lopez Company of Dallas’”.1 The presiding officer — quite 
properly, we think — denied the motion. 


The evidence shows that Esparza and Lopez, prior to the trans- 
action involved herein, entered into a partnership agreement; 
that they were licensed by the Department as a partnership under 
the Perishable Agricultural Commodities Act, 1930, as amended 
(7 U.S.C. 499a et seq) ; and that they held themselves out to the 
public as such. Under these circumstances we think it is clear 
that third parties, including complainant here, would be entitled 
to rely on the partnership representation and to believe that each 
partner was fully responsible and liable for the acts of the 
partnership, barring prior notice (of which there was none here) 
to the contrary. See J. C. Spivey Co. v. Chasteen, 26 A.D. 674; 
Edward Pitsch v. Market Produce Co., 26 A.D. 1004. While 
Esparza urges the conclusion that the State Court decree relieves 
him of liability to third parties in actions undertaken by the 
partnership, we do not agree. The court decree contents itself 
with dealing with the relationship between Esparza and Lopez, 
as the parties before it, and does not profess to settle matters 
arising out of complaints lodged by third parties against the 
partnership. And while Esparza argues in his motion that the 
State Court decree dissolves the partnership ab initio, again we 
disagree and find that the dissolution of the partnership is effec- 
tive only on the date the court decree was signed—May 5, 1971— 
and apparently after the partnership had ceased to function as 
such. Accordingly, and in our view, the presiding officer was not 
in error in denying Esparza’s motion to dismiss. 


As to the merits of the case, complainant alleges in its formal 
complaint that on January 3, 1970, it sold to respondent a truck- 
load of lemons for a total f.o.b. price of $1,975.00; that on the 
same date it shipped from Tempe, Arizona, to respondent in 
Dallas, Texas, a truckload of lemons meeting contract specifica- 
tions; that the truckload of lemons was received and accepted by 
respondent; but that respondent has failed to pay complainant 
the agreed contract price, or any part thereof. Respondent 


1. A copy of this judgment, entered in the 162nd Judicial District Court of Dallas County, 
Texas, was received in evidence at the oral hearing in this proceeding. 
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partner Overlin R. Esparza, in his answer, stated that he could 
not admit or deny these allegations in the complaint because 
“.. Said allegations are matters concerning which your Re- 
spondent herein has no knowledge.” The answer of the respondent 
partner Alfonzo G. Lopez was substantially the same as that of 
Esparza. 


The deposition testimony of complainant’s officers and employ- 
ees, Glenn Smith, Robert K. Collier and Gabriel Apodaca, and the 
deposition testimony of the broker, Mike Mendenhall, support 
the allegations of the formal complaint. According to these wit- 
nesses, Collier, acting for complainant, negotiated the sale 
through the broker, Mike Mendenhall, with respondent’s buyer, 
Steven Akins. Complainant’s invoice dated January 3, 1970, show- 
ing that 475 cartons of lemons were sold and shipped to respon- 
dent by Orchega truck, was identified and received in evidence. 
The inspection certificate and broker’s Confirmation of Purchase 
were also identified and received in evidence. While Esparza 
testified at the hearing that he had never ordered any lemons 
from complainant, further testimony by him at that time revealed 
that he did not know whether lemons had been ordered from com- 
plainant by someone else in respondent firm. As to complainant’s 
allegations that the lemons involved herein were received and 
accepted at Dallas by respondent, this is not disputed by respon- 
dent. In fact, Esparza admitted at the hearing that he did not 
know whether respondent had received the lemons or not, and 
did not know, in addition, whether respondent had ever received 
any lemons from complainant; however, we do not find it neces- 
sary to decide the point, for even assuming that the lemons had 
failed to reach contract destination at Dallas, respondent would 
bear the loss under the f.o.b. terms of the contract pursuant to 
section 46.41(i) of the regulations (7 CFR 46.41(i)). 


In reviewing the evidence before us, we conclude that it sup- 
ports the allegations of the formal complaint, including respon- 
dent’s liability for the amount claimed by complainant as to the 
total f.o.b. contract price of the truckload of lemons involved 
herein. Respondent’s failure to pay this sum to complainant, 
$1,975.00, is in violation of section 2 of the Act, for which repara- 
tion should be awarded to complainant against respondent, with 
interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation $1,975.00, with interest thereon 
at the rate of 8 percent per annum from February 1, 1970, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 14,118) 


HENRY J. BERRY v. H & P PRoDUCE. PACA Docket No. 2-2163. 
Decided August 18, 1971. 


Reopening after default—Granted 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a default 


order was issued June 9, 1971, awarding reparation to complain- 
ant against respondent. A copy of this order was served upon 
respondent on June 16, 1971. Pursuant to the request of respon- 
dent’s attorneys this order was stayed on July 7, 1971, pending 
issuance of a further order in this proceeding. On July 16, 1971, 
respondent filed a motion to reopen the proceeding after default 
in the filing of an answer pursuant to section 47.25(e) of the 
rules of practice (7 CFR 47.25(e)). A copy of this motion was 
served upon complainant and he filed a reply objecting to the 
granting of such motion. 


Upon consideration of the record herein, it is concluded that 
the motion to reopen was filed within a reasonable time under the 
circumstances and that good reason has been shown why the 
relief requested in the motion should be granted. Accordingly, 
respondent’s default in the filing of an answer in this proceeding 
is hereby set aside, the order of June 9, 1971, is hereby vacated 
and respondent has 10 days from the date of service of this order 
upon him within which to file an answer to the complaint. 
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(No. 14,119) 


TRANSWORLD FRUIT IMPORT CorRP. v. S. ROGERS HICKMAN, JR., 
Inc. PACA Docket No. 2-2224. Decided August 18, 1971. 


Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER FOR UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $4,588.35 in connection 
with respondent’s alleged failure to return the unused portion of 
funds advanced respondent by complainant as security deposits 
for payment of produce purchased by respondent for complainant 
and shipped to complainant in the course of interstate commerce. 


A copy of the formal complaint was served upon respondent. 
Respondent filed an answer thereto, in which it admits owing 
complainant $3,200 in connection with these transactions, but 


denies liability to complainant for the full amount claimed in the 
complaint. 


It is provided in section 7(a) of the act (7 U.S.C. 499g), in 
part, as follows: 


“.. . If, after the respondent has filed his answer to the 
complaint, it appears that the respondent has admitted 
liability for a portion of the amount claimed in the complaint 
as damages, the Secretary . . . may issue an order directing 
the respondent to pay to the complainant the undisputed 
amount on or before the date fixed in the order .. .” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$3,200. Payment of this amount shall be made within 30 days 
from the date of this order, with interest thereon at a rate of 8 
percent per annum from December 1, 1970, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this order shall be served upon the parties. 
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(No. 14,120) 






H. & M. FUJISHIGE v. MIKE PHILLIPS ENTERPRISES, INCORPO- 
RATED. PACA Docket No. 2-1824. Decided August 18, 1971. 






Failure to submit evidence of reconditioning—Liability for 
f.o.b. price 






Where respondent failed to submit verified written statement in support of 
its pleading that it was entitled to deduct reconditioning expense from 
the invoice price, respondent is liable for the full f.o.b. contract price, 
less an amount complainant admits owing respondent for brokerage in a 
different transaction. 


Gerald P. Rettela, Los Angeles, Cal., for complainant. 
Respondent pro se. 
Bruce S. Wiener, Presiding Officer. 











Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $3,495 in con- 
nection with shipment of five truckloads of strawberries in inter- 
state commerce. 










A copy of the formal complaint was served upon respondent. 
Respondent filed an answer thereto, claiming credits of $884.20, 
and admitting it owed complainant $2,610.80 in connection with 
the five loads of strawberries. Pursuant to respondent’s admis- 
sion of liability of a portion of the amount claimed as damages 
in the complaint, an Order for Undisputed Amount was issued 
on December 2, 1970, awarding reparation to complainant in the 
amount of $2,610.80 in accordance with section 7(a) of the act 
(7 U.S.C. 499g). Respondent’s liability for payment of the dis- 
puted amount was left for subsequent determination in the same 
manner and under the same procedure as if no order for the pay- 
ment of the undisputed amount had been issued. 















Although the amount claimed in the formal complaint exceeds 
$1,500, oral hearing was waived by the parties. Accordingly, the 
shortened method of procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20) is applicable. Pursuant to such 
procedure, the parties were given the opportunity to submit addi- 
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tional evidence in support of their respective positions by means 
of verified statements. No such evidence was submitted. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Hiroshi Fujishige 
and Masao Fujishige, doing business as H. & M. Fujishige, whose 
address is 1049 South San Pedro Street, Los Angeles, California. 


2. Respondent, Mike Phillips Enterprises, Incorporated, is a 
corporation whose address is 301 South Third Street, Phoenix, 
Arizona. At the time of the transactions involved herein, respon- 
dent was licensed under the act. 


3. On April 22 and April 28, 1970, and on May 4, May 6, and 
May 8, 1970, in the course of interstate commerce, complainant 
sold to respondent five truckloads of strawberries at an agreed 
price of $3,495 for the five loads, f.o.b. Anaheim, California, for 
shipment to respondent at Phoenix, Arizona. 


4. Complainant loaded the strawberries on trucks provided by 
respondent at Anaheim, California. The strawberries were ac- 
cepted upon arrival by respondent at Phoenix, Arizona. 


5. Respondent has not paid to complainant any part of the 
purchase price in connection with these transactions. 


6. Complainant owes respondent $702.20 for brokerage on pro- 
duce sold for complainant between May 10 and June 1, 1970. 


7. The formal complaint was filed on June 26, 1970, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent, in its answer, admitted liability in the amount of 
$2,610.80 to complainant in connection with the five truckloads 
of strawberries, but denied it owed complainant the full amount 
claimed as damages in the complaint. Accordingly, an Order for 
Undisputed Amount was issued on December 2, 1970, awarding 
reparation to complainant in the amount of $2,610.80. As a par- 
tial defense, however, respondent alleges that part of the straw- 
berries shipped on April 28, 1970, had to be reconditioned at an 
expense of $182 pursuant to a State of Arizona violation notice. 
Respondent further alleges that complainant owes respondent 
$702.20 for brokerage on produce sold for complainant between 
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May 10 and June 1, 1970. Complainant admits that it owes re- 
spondent $702.20 for brokerage, but denies that respondent is 
entitled to deduct $182 for reconditioning part of the straw- 
berries shipped on April 23, 1970. 


The burden of proof is upon respondent to establish its affirma- 
tive defense by a preponderance of the evidence. Section 47.20 
of the rules of practice (7 CFR 47.20) provides that the verified 
pleadings of the parties, the report of investigation, and verified 
statements or depositions submitted by the parties in support of 
their pleadings are considered evidence under the shortened 
method of procedure being followed in this proceeding. No report 
of investigation was prepared by the Department in this case. 
On June 4, 1971, the presiding officer informed respondent that 
its unverified answer, together with the exhibits attached thereto, 
could not be considered a part of the evidence in this proceeding, 
and that respondent had not submitted any evidence in support 
of the allegations made in its answer. Respondent was given the 
opportunity to submit a verified written statement in support of 
its pleading, but respondent did not do so. Since respondent has 
not submitted any evidence in support of its pleading in accord- 
ance with section 47.20 of the rules of practice, we can only find 
that respondent has failed to sustain the burden resting upon it 
to show that it was entitled to deduct $182 from the invoice price 
for reconditioning part of the strawberries shipped on April 23, 
1970. 


Respondent is therefore liable to complainant for the balance 
of the purchase price of the strawberries, or $884.20. However, 
since complainant has admitted it owes respondent $702.20 for 
brokerage on produce sold for complainant between May 10 and 
June 1, 1970, respondent’s liability should be reduced by $702.20, 
leaving a balance of $182. Respondent’s failure to pay complain- 
ant this amount promptly is a violation of section 2 of the act, 
for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $182, with interest thereon at 
the rate of 8 percent per annum from June 1, 1970, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 14,121) 


SALINAS LETTUCE FARMERS COOPERATIVE v. SALT CITY PRODUCE 
Co., Inc. PACA Docket No. 2-1977. Decided August 19, 1971. 


F.o.b. sale—Breach of good delivery standards in portion of shipment 


On the basis of the results of the Federal inspection, made on the day after 
arrival, of 500 cartons of lettuce located in the doorway and between the 
dividers of the car, it is held that the deterioration in this lot was not 
abnormal and represented good delivery. However, the deterioration in 
the remaining 700 cartons located behind the two dividers in the car, 
as reflected in the Federal inspection made four days after arrival, was 
abnormal so that these two lots failed to conform to the good delivery 
standards. In view of the extensive deterioration noted in the second 
inspection it is concluded that an earlier inspection of these two lots 
would have shown abnormal deterioration as well. The total adjusted 
price of the lettuce is $3,000, of which respondent has paid $2,350. As 
to the damages resulting from the breach of warranty, it is concluded 
that respondent was damaged at least in the amount claimed as repara- 
tion by complainant so that the complaint is offset and is therefore 
dismissed. 


Complainant and respondent pro se. 
Bruce S. Wiener, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of $650 
in connection with a transaction in interstate commerce involving 
a carload of lettuce. 


A copy of the report of investigation, together with a supple- 
ment thereto, was prepared by the Department and served upon 
each of the parties. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto, in substance 
denying liability to complainant in connection with this transac- 
tion. 


Since the amount requested as damages in the formal complaint 
does not exceed $1,500, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to this procedure, complainant filed an open- 
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ing statement. Respondent was given the opportunity but did not 
file an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Salinas Lettuce Farmers Cooperative, is a 
corporation whose address is P. O. Box 594, Salinas, California. 


2. Respondent, Salt City Produce Co., Inc., is a corporation 
whose address is 2100 Park Street, Syracuse, New York. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On May 6, 1970, in the course of interstate commerce, com- 
plainant sold to respondent one carload, or 1200 cartons, of Cali- 
fornia Iceberg lettuce, 2-dozen size, “Downtown” brand, U.S. No. 
1 grade, at an agreed price of $3.50 per carton, f.o.b. shipnving 
point, Salinas, California, plus 25¢ per carton vacuum cooling 
charge. It was further agreed between the parties that respondent 
would be protected on this transaction against market decline at 
shipping point through May 8, 1970. 


4. The contract set forth above was negotiated between the 
parties by a broker, J. F. McNulty, Inc., which issued a Standard 
Memorandum of Sale on May 6, 1970, setting forth the terms of 
said contract. 


5. On May 6, 1970, complainant shipped 1200 cartons of lettuce, 
2-dozen size, “Downtown” brand, from Salinas, California, to 
respondent at Syracuse, New York, in a mechanically refrigerated 
car, PFE 457688. A joint Federal-State inspection had been made 
of the lettuce in car PFE 457688 on May 6 in Salinas, with the 
lot being certified as U.S. No. 1 grade, 89% hard and firm at that 
time. 


6. Car PFE 457688 arrived at contract destination, Syracuse, 
New York, at 2 p.m. on Thursday, May 14, 1970. Respondent 
examined the lettuce in the car that afternoon and requested a 
Federal inspection. The Federal inspection, made at 9:40 a.m. 
the following day, May 15, yielded the following results in rele- 
vant part: 


“Condition of equipment: Refrigeration motor running. An 
adjustable load divider in position approximately 7 feet from 
each side of door. 
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“Products inspected: LETTUCE... ‘Downtown Brand’ 
. . . Applicant’s count—1200 cartons. 


“Condition of. load: Through load. Between dividers 2 to 6 
rows, 7 and 8 layers, lengthwise and crosswise loading. 


“Temperature of product: At doorways: Top 38°F., bottom 
39°F. 


“Quality: Clean, generally fairly well trimmed, head leaves 
good green color. Average 81% hard or firm, 17% fairly firm. 
Grade defects average 4%, including 2% soft, remainder 
poorly trimmed. 


“Condition: . . . Wrapper leaves: No decay. Head leaves: 
Average 1% damage by brown discoloration of midribs. 
Average 1% decay. 


“Grade: U.S. No. 1, 81% hard or firm. 


“Remarks: This inspection and certificate is restricted to the 
upper 3 layer cartons between dividers.” 


7. On May 15, 1970, the broker prepared a “corrected invoice” 
addressed to respondent, reflecting a reduction in the f.o.b. con- 
tract price of $1.25 per carton, in accordance with the protection 
agreement which was a part of the contract of May 6. The total 


f.o.b. contract price, as adjusted, plus cooling charges, amounted 
to $3,000. 


8. At 10 a.m. on Monday, May 18, 1970, a second Federal in- 
spection was made of the lettuce then remaining in car PFE 
475688 at Syracuse. The results of that inspection, in relevant 
part, are as follows: 


“Condition of equipment: Refrigeration motor running. Ad- 
justable load dividers in position approximately 7 feet from 
each side of door. 


“Products inspected: LETTUCE ... ‘Downtown Brand’ 


. . . Applicant’s count—700 cartons (See remarks). 


“Condition of load: Car partly unloaded. Cartons removed 
from between dividers. Behind dividers 2 to 6 rows, 7 to 8 
layers, lengthwise and crosswise loading. 


“Temperature of product: 1st stack behind divider: Top, 
37°F. Bottom, 37°F. 
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“Quality: Clean, generally fairly well trimmed, head leaves 
good green color. Average 81% hard or firm, 17% fairly 
firm. Grade defects average 3%, including 2% soft, re- 
mainder poorly trimmed. 


“Condition: . . . Wrapper leaves: No decay. Head leaves: 
Range from 5 to 14 heads per carton, average 37% damage 
and including 15% serious damage by a reddish-brown blotch 
type discoloration affecting various sections of leaves, Aver- 
age 1% decay. 


“Grade: Meets Quality Requirements but fails to grade U.S. 
No. 1, 81% hard or firm only account condition. 


“Remarks: This inspection and certificate is restricted to the 
upper 4 layer cartons remaining in car behind load dividers.” 


9. Respondent complained to the broker and to complainant, 
respectively, in telegrams sent to each on May 20, 1970, as follows: 


To the broker: 


“PLEASE BE ADVISED THAT I INTEND TO HOLD 
YOU AND YOUR ORGANIZATION RESPONSIBLE FOR 
ANY LOSS INCURRED DUE TO YOUR FAILURE TO 
HANDLE PROMPTLY AND PROPERLY WITH THE 
SHIPPER PFE 475688.” 


To complainant: 


“HOLDING YOU AND BROKER RESPONSIBLE FOR 
ANY LOSS INCURRED PFE 475688.” 


10. The total f.o.b. price of the lettuce involved herein, as 
adjusted, is $3,000, of which respondent has paid complainant 
$2,350. 


11. The formal complaint was filed on November 16, 1970, 
which was within 9 months after the alleged cause of action 
herein accrued. 


CONCLUSION 


Respondent’s acceptance of the lettuce involved herein is not 
disputed. Accordingly, respondent is liable to complainant for the 
agreed contract price thereof, less provable damages sustained 
by respondent as the result of any breach of contract by com- 
plainant, and less any payment made by respondent to complain- 
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ant in connection with this transaction. B. G. Anderson Co., Inc. 
v. Comunale, 25 A.D. 228. 


Respondent, in substance, takes the position that the warranty 
of suitable shipping condition was breached by complainant, in 
that the lettuce shipped by complainant failed to conform to the 
good delivery standards for lettuce set forth in Section 46.44 of 
the regulations (7 CFR 46.44).! 


As proof of the alleged breach by complainant, respondent re- 
lies upon the results of the Federal inspection made of the 700 
cartons of lettuce remaining in the car at Syracuse on May 18, 
1970, showing, as to condition, an average of 37% damage, in- 
cluding 15% serious damage, by a “reddish-brown blotch type 
discoloration affecting various sections of the leaves.” It is re- 
spondent’s contention that this percentage of condition defects 
is sufficient to establish that the lettuce was abnormally deterio- 
rated at contract destination in Syracuse. 


It appears, from the evidence before us, that the shipment in- 
volved herein was handled under normal transportation service 
and conditions. Accordingly, we conclude that the warranty of 
suitable shipping condition is applicable in this case. On the basis 
of the results of the Federal inspection made on May 15, 1970, 
of the 500 cartons of lettuce located in the doorway and between 
the dividers of car PFE 475688, it is obvious that the deteriora- 
tion in this lot was not abnormal and represented good delivery 
as to this portion of the load. However, it is equally obvious 
that the deterioration in the remaining 700 cartons located behind 
the two dividers in the car, as reflected in the Federal inspection 
of May 18, 1970, was abnormal so that these two lots failed to 
conform to the good delivery standards for lettuce, in violation 
of the warranty of suitable shipping condition. In reaching this 


1. The good delivery standards for lettuce, 7 CFR 46.44, as applicable to the warranty of 
suitable shipping condition, provide in relevant part as follows: 

“Unless otherwise agreed to between the contracting parties ‘Good Delivery’ in connection 
with f.o.b. contracts of purchase and sale means that the commodity meets the requirements 
of the contract at time of loading or sale and, if the shipment is handled under normal 
transportation service and conditions, will meet the following additional requirements on 
delivery at the contract destination: 

(a) Lettuce: (1) If the contract specifies a U.S. grade, the lettuce may contain an average 
of not more than 3 percent condition defects, including not more than 2 percent decay affect- 
ing any portion of the head exclusive of wrapper leaves in excess of the destination tolerance 
provided for the applicable grade in the U.S. Standards for Grades of Lettuce. (For example, 
the U.S. No. 1 grade provides a 12 percent tolerance for damage at destination. If a lot 
contains 5 percent damage by permanent grade factors, 7% of the tolerance can be applied 
to damage by condition factors. The additional 3% Good Delivery tolerance would then allow 
a total of 10% damage by condition factors in this shipment at destination.) 

(2) . * . 
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conclusion, we are aware that the results of the May 18 inspection 
were obtained some four days after arrival of the car in Syracuse. 
However, and in view of the extensive deterioration noted in the 
second inspection, we believe that an earlier inspection of these 
two lots would have shown abnormal] deterioration as well, par- 
ticularly in view of the near-optimum temperatures prevailing 
in the car during the period May 15-May 18. 


Complainant suggests, however, that the deterioration found 
in the lettuce at Syracuse was not due to any defect in the produce 
at shipping point, but was induced by the action on the lettuce of 
an overly-high concentration of carbon dioxide gas in this 
mechanically refrigerated car. Complainant argues that this was 
deterioration in transit, not caused by any fault of the shipper, 
which must be assumed by the receiver. In support of this view- 
point, complainant points to the results of the Federal-State in- 
spection made of this lettuce at shipping point in Salinas on May 
6, which resulted in the lettuce being certified as U.S. No. 1 grade 
at that time. In addition, complainant refers us to various publi- 
cations and releases of the Department, wherein a defect of let- 
tuce called “brown stain” was said to have apparently been 
caused by a relatively high concentration of carbon dioxide 
(10%) in the atmosphere. 


It is not immediately apparent that the condition defect 
noted in this carload of lettuce was hrown stain. While it was 
so identified by M. J. Ceponis, Research Plant Pathologist for the 
Department at Belle Mead, New Jersey, from samples submitted 
to him, Dr. Arden F. Sherf, Professor of Plant Pathology at 
Cornell University, Ithaca, New York, examined other samples 
from this load and diagnosed the defect as being Russet spot. But 
even assuming that the condition defect present in this load was 
“brown stain’, a review of the literature released by the Depart- 
ment reveals that the cause of this disorder is not definitely 
known, and is attributed to excessive carbon dioxide in the at- 
mosphere only as a theory having some support from laboratory 
test results. In this connection, it must be noted that there is no- 
thing in the record before us to establish that there was an ex- 
cessive level of carbon dioxide present in car PFE 475688 during 
transit. In fact, there is nothing to establish that this load, han- 
dled as it was under normal transportation service and condi- 
tions, would have had any higher or lower concentration of car- 
bon dioxide in transit than any other shipment of lettuce under 
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the conditions present here. Accordingly, we cannot find support 
for complainant’s position in the record before us. 


As already noted earlier in these conclusions, respondent’s ac- 
ceptance of the lettuce rendered it liable to complainant for the 
adjusted f.o.b. contract price of the lettuce, less any amount paid 
to respondent by complainant in connection with this transaction, 
and less provable damages suffered by respondent as the result 
of any breach of contract by complainant. The adjusted f.o.b. 
contract price of the lettuce is $3,000, of which respondent has 
paid complainant $2,350. As to the damages resulting from the 
breach of the warranty of suitable shipping condition by com- 
plainant (which breach has already been established), we find 
the broker placing respondent’s loss at a figure in excess of 
$1,300 (Report of investigation, Exhibit No. 5). 


Respondent’s claim for damages of only one-half of this 
amount, or $650, seems thus to be supported not only by the 
broker but by the scope of the deterioration noted in the inspec- 
tion of May 18. Accordingly, we conclude that respondent was 
damaged at least in the amount claimed as reparation by com- 
plainant in this proceeding, or $650, so that the complaint is thus 
offset and should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,122) 


RICHARD Cox v. OTHELLO PACKERS, INC. PACA Docket No. 2- 
1928. Decided August 24, 1971. 


Crop harvesting—Failure to harvest—Failure to give notice—Damages 


Where contract contained provisions for rejection of produce determined by 
the buyer not to be suitable for freezing and also provided that the 
rejection must be communicated to the seller, damages are awarded 
complainant against respondent for respondent’s failure to comply with 

the terms of contract in failing to give notice of rejection and failure 

otherwise to comply with contract terms. 
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Caw & Caw, Othello, Washington, for complainant. 
Respondent pro se. 
Bruce S. Wiener, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant sought repara- 
tion against respondent in the amount of $7,446.10 in connection 
with transactions involving peas and sweet corn. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer on 
November 13, 1970, admitting, in effect, liability for $2,813.45, 
which was alleged to include interest at the rate of 914 percent 
per annum to November 15, 1970. On December 9, 1970, an order 
was entered against respondent requiring the payment of the un- 
disputed amount of $2,813.45 with interest at the rate of 8% per 
annum from November 15, 1970, until paid, pursuant to section 
7(a) of the Act (7 U.S.C. 499g(a)). Respondent’s liability for 
payment of the disputed amount was left for subsequent determi- 
nation in this proceeding. 


Although the amount of damages claimed exceeds $1,500, the 
parties waived oral hearing and therefore the shortened pro- 
cedure provided in section 47.20 of the rules of practice (7 CFR 
47.20) is applicable. Pursuant to this procedure, complainant 
filed an opening statement, respondent filed an answering state- 
ment and complainant filed a statement in reply. Respondent filed 
a brief. 


FINDINGS OF FACT 


1. Complainant is an individual Richard Cox, whose address 
is Route #1, Warden, Washington. 


2. Respondent, Othello Packers, Inc., is a corporation, whose 
address is 925 North Broadway, Othello, Washington, and is a 
wholly owned subsidiary of United Foods, Inc., Memphis, Ten- 
nessee. At the time of the transaction involved herein United 
Foods, Inc., was licensed under the Act with Othello Packers 
being shown as a division. At the time of the transactions in- 
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volved herein Othello Packers, Inc., was not licensed under the 
Act but was operating subject to license. 


38. On or about March 12, 1969, in contemplation that the com- 
modity involved would move in interstate commerce, complainant 
and respondent entered into a contract in writing whereby com- 
plainant sold to respondent a crop of green peas to be grown on 
50 acres of land farmed by complainant during the 1969 growing 
season. These peas were harvested and accepted by respondent 
and respondent acknowledged its indebtedness to complainant 
under this contract for the amount of $1,979.92. 


4. On or about March 11, 1969, in contemplation that the com- 
modity involved would move in interstate commerce, complainant 
and respondent entered into a contract in writing whereby com- 
plainant sold to respondent a crop of sweet corn to be grown on 
67 acres of land farmed by complainant during the 1969 growing 
season. The contract contained a price scale and a lengthy list of 
duties and provisions binding upon either or both of the parties. 
Paragraph 11 of the contract provided, in relevant part: 


“Should any fruits or vegetables not be suitable for freezing 
purposes, of which the Buyer is the sole judge, Buyer may reject 
any or all fruits and vegetables delivered or tendered for delivery 
hereunder, and may charge the same and all costs, freight and 
express paid or, incurred in connection with the receipt and re- 
turn thereof, back to the Seller, giving notice, verbally, or in 
writing, of any such rejection to Seller, or his agent or teamster, 
or truckman;.. .” 


The following are the pertinent provisions of the Corn Contract 
Rider: 


“‘H—Corn for freezing shall consist of ears of corn that are 
... free from... damage (6), caused by... frost, ... 


“J—In all cases wherein the buyer performs harvesting the 
buyer shall exert all good faith in such performance, but shall 
not be liable for harvesting said crops or portions thereof in any 
case where conditions beyond the buyer’s control make said 
performance impractical or impossible.” 


5. Respondent, pursuant to agreement with complainant to har- 
vest the sweet corn, harvested and accepted the corn on 3314 
acres of the 67 acres covered by the contract and grown by com- 
plainant, and acknowledged its indebtedness to complainant there- 
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for in the amount $4,561.60, less a deduction of $383.50 owed 
respondent by complainant for seed corn or a net amount of 
$4,178.10. 


6. Respondent failed and refused without justification to har- 
vest the corn on the remaining 3314 acres and has failed to pay 
complainant for such corn or acknowledge any indebtedness 
therefor. 


7. The reasonable value of the sweet corn on the 3314 acres 
not harvested was $4,561.60, which was equal to the value of the 
corn from the contiguous 3314 acres which respondent harvested. 


8. The informal complaint was filed March 19 and April 10, 
1970, which was within 9 months after the cause of action arose. 


CONCLUSIONS 


Respondent has acknowledged indebtedness to complainant in 
the amount of $1,979.92 in connection with the contract concern- 
ing green peas. In addition, respondent has acknowledged its 
indebtedness in the amount of $4,561.60 in connection with the 
3314 acres of corn which it harvested, less a deduction of $383.50 
for seed corn, or $4,178.10. Complainant alleged in the formal 
complaint that the amount of $3,273.52 had already been paid 
by respondent toward the total acknowledged indebtedness of 
$6,158.02, leaving a balance due on the acknowledged indebted- 
ness of $2,884.50. Respondent in its answer did not deny that the 
sum of $3,273.52 had been paid or allege that a greater sum had 
been paid but only stated in answer to complainant’s allegation, 
that the “‘balance due complainant is $2,813.45 which includes 
interest at the rate of 914% through November 15, 1970,” and 
denied owing any further sum to complainant. Respondent has 
nowhere attempted to show how it computed this amount as being 
due. Since respondent has not alleged the payment of a greater 
sum than $3,273.52, we can only conclude that after payment 
of the undisputed amount of $2,813.45 (see Preliminary State- 
ment) there remains the amount of $71.05 still owing to com- 
plainant from respondent on the acknowledged indebtedness. By 
the same reasoning, it is apparent that the complainant is en- 
titled to interest on the amount awarded in our order for undis- 
puted amount issued December 9, 1970, from the time of the 
original breach by failure to pay the acknowledged indebtedness, 
until November 15, 1970. Respondent’s failure to pay such inter- 
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est is a violation of section 2 of the Act for which reparation 
will be awarded. 


The principal dispute involved in this proceeding concerns the 
3314 acres of sweet corn which respondent failed to harvest. 
While respondent admits that the corn was not harvested, it 
claims that the corn not harvested had no value. Complainant 
states in a letter which is in evidence as a part of the investiga- 
tion report that his “corn was going B Grade. When they pulled 
out of the field, they said they were going to get six acres for a 
neighbor and would be back and finish mine, but they never came 
back. We really feel if they had wanted to, they could have 
gotten this corn.” Respondent filed an unsworn statement by a 
Warren George under the letterhead of Othello Packers; Inc., 
which states in relevant part as follows: 


“Othello Packers, Inc., acted in good faith and in fact did 
buy all corn as contracted for in its contract with Richard Cox 
dated March 11, 1969. 


“The contract states that the corn should be suitable for 
freezing purposes, which is the only purpose for purchasing the 
corn. 


“Our field man, Mr. Harry Clime, advised me that the corn 
had been frosted and was not suitable for processing and freez- 
ing.” 


In a letter signed by B. M. Ennis as Secretary-Treasurer for 
respondent, and filed as respondent’s brief, respondent argues 
that “The contract states that the buyer may reject vegetables 
determined by the buyer not to be for freezing. The contract does 
not provide for any other person or persons to make such a judg- 
ment.” While this statement is correct, it is also true that the 
contract provided that a rejection must be communicated to the 
Seller. The record nowhere discloses that such a communication 
was made, and respondent does not even allege that such a com- 
munication was made. In addition, although it was, by the terms 
of the contract left within the sole province of the respondent 
to make a determination that frost injury had occurred to the 
corn, it is incumbent upon respondent to show that such a deter- 
mination was in fact made, and made in good faith. An unsworn 
statement by a person whose relationship to Othello Packers, Inc., 
is not even revealed, that he was informed by some other individ- 
ual that such a determination was made does not amount to even 
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a prima-facie showing that the determination was actually made. 
We find that the record discloses no justification for respondent’s 
failure to harvest the 3314 acres of corn as it was required to do 
by its contract with complainant. Respondent is therefore liable 
to complainant for the reasonable value of the unharvested corn. 


Complainant’s sworn statement is that the corn on the 3314 
acres not harvested had a value of $4,561.60 or the same value 
as the corn from the 3314 acres which were harvested. We con- 
sider this comparison of harvested and unharvested corn from 
the same field, which is supported by complainant’s testimony 
that the corn was of equal value, to be a reasonable method of 
assessing damages. We, therefore, find that respondent’s failure 
to harvest the 3314 acres of corn resulted in damages to com- 
plainant in the amount of $4,561.60. We have before found that 
there remains owing to complainant on the acknowledged indebt- 
edness the amount of $71.05. 


Respondent’s failure to pay to complainant the total of these 
two amounts or $4,632.65 is a violation of section 2 of the Act, 
for which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,632.65, with interest there- 
on at the rate of 8 percent per annum from November 1, 1969, 
until paid. 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, interest at the rate of 8 per- 
cent per annum on the amount of $2,813.45, said interest to run 
from November 1, 1969, to November 15, 1970. 


Copies of this order shall be served upon the parties. 


(No. 14,123) 


THERON HOOKER COMPANY, a/t/a WESTGATE MARKETING Co. v. 
BEN GATz Co. PACA Docket No. 2-1963. Decided August 26, 
1971. 


F.o.b.—New agreement not established—Grade not part of contract— 
Good delivery standards—Failure to establish breach 
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In an f.0.b. sale of lettuce and cabbage where respondent accepted the ship- 
ment by unloading the cabbage, but refusing the lettuce, respondent is 
liable to complainant for the purchase price of the entire shipment where 
respondent failed to establish any breach by complainant or that a new 
agreement was reached for handling the lettuce on consignment. 


John R. Catlin, Western Growers Assn., Los Angeles, Cal., for complainant. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $715.38 in 
connection with shipment of a truckload of lettuce and cabbage 
in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
meft was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer thereto, denying liability to complainant. 


Since the amount claimed in the formal complaint does not 
exceed $1,500, the shortened method of procedure provided in 
Section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, the parties were given the opportu- 
nity to submit additional evidence in support of their respective 
positions by means of verified statements. No such evidence was 
submitted. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Theron Hooker Company, also trading as 
Westgate Marketing Co., is a corporation whose address is P. O. 
Box 2860, Terminal Annex, Los Angeles, California. 


2. Respondent, Ben Gatz Co., is a corporation whose address 
is 1451 West Shaw Avenue, Fresno, California. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On May 15, 1970, in the course of interstate commerce, 
complainant sold to respondent one truckload of lettuce and cab- 
bage, consisting of 400 cartons of lettuce, 2-dozen size, at an 
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agreed price of $1.00 per carton, and 100 cartons of cabbage at 
an agreed price of $2.15 per carton, plus 25 cents per carton for 
cooling charges, or a total invoice price of $740, f.o.b. California 
shipping point, to be shipped by complainant to respondent’s cus- 
tomer at Lexington, Kentucky. 


4. On May 15, 1970, complainant shipped from Lompoc, Cali- 
fornia, to respondent’s customer at Lexington, Kentucky, 400 
cartons of lettuce and 100 cartons of cabbage in a truck operated 
by Scivally Trucking Co., Inc., of Huntsville, Alabama. 


5. The truckload of lettuce and cabbage arrived at Lexington, 
Kentucky, on or about May 20, 1970. Respondent’s customer ac- 
cepted the cabbage, but refused to accept the lettuce. Respondent 
informed complainant of his customer’s actions on the same date. 


6. Respondent had the lettuce hauled to Cincinnati, Ohio, 
where it arrived on May 20, 1970. A restricted Federal inspection 
was made of the lettuce at Cincinnati, Ohio, at 7:15 a.m. on the 
same date. The results of such inspection, in part, are as follows: 


“Quality: Clean, mostly fairly well trimmed and outer head 
leaves good green color. 100% hard or firm. Grade 
defects range from 3 to 5 heads per carton, average 
17%, poorly trimmed. 


“Condition: Stock generally fresh and crisp. Wrapper leaves: 
No decay. Head leaves: Average 3% damaged by 
Tipburn. No decay. 


“Grade: Fails to grade U. S. No. 1, 100% hard or firm, 
account grade defects.” 


7. Between May 20 and May 22, 1970, the 400 cartons of let- 
tuce were sold at Cincinnati, Ohio, for gross proceeds of $505.25, 
of which $384.62 was forwarded with an account of sales to 
respondent. 


8. On June 1, 1970, respondent sent complainant an account 
of sales for the sale of the lettuce at Cincinnati, Ohio. 


9. Respondent has paid $24.62 to complainant in connection 
with this transaction. 


10. The formal complaint was filed on November 9, 1970, which 
was within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


The parties are in agreement that in a telephone conversation 
on May 15, 1970, complainant agreed to sell, and respondent 
agreed to purchase, a truckload of lettuce and cabbage, to be 
shipped by complainant to respondent’s customer at Lexington, 
Kentucky. The parties disagree, however, on the quality of let- 
tuce agreed upon May 15, 1970. Complainant alleges that the let- 
tuce was sold to respondent without representation as to grade. 
Respondent alleges that complainant sold the lettuce on the agreed 
basis of U.S. No. 1 grade. 


Since respondent is the party alleging that the lettuce was 
sold on the basis of U. S. No. 1 grade, the burden of proof rests 
upon it to establish its affirmative allegation by a preponderance 
of the evidence. Upon review of the evidence in this case, we find 
that respondent has failed to sustain the burden resting upon it 
to show that the contract had U. S. No. 1 grade lettuce as part 


of its terms. 


The truckload of lettuce and cabbage arrived at Lexington, 
Kentucky, on or about May 20, 1970. Respondent’s customer ac- 
cepted the cabbage, but refused to accept the lettuce. By accepting 
and unloading part of the shipment on or about May 20, 1970, 
respondent accepted the entire shipment. Having accepted the 
shipment, respondent is liable to complainant for the purchase 
price of the shipment, less any damages shown to have been 
caused by any breach of contract by complainant. The burden of 
proof is upon respondent to show by a preponderance of the 
evidence that complainant breached the contract, and the damages 
resulting therefrom. 


The parties are in dispute on whether complainant authorized 
respondent to find someone to handle the lettuce for complain- 
ant’s account on May 20, 1970. Respondent, in its answer and in 
a letter which is part of the report of investigation, contends that 
complainant’s Merle White authorized respondent’s Bruce Lofchie 
to find someone to handle the lettuce for complainant’s account 
during a telephone conversation on May 20, 1970, following 
arrival of the shipment at Lexington, Kentucky. Complainant 
alleges that it did not learn that respondent was having the let- 
tuce handled for complainant’s account until respondent sent 
complainant an account of sales and a check on June 1, 1970. In 
effect, complainant denies that it ever authorized respondent to 
handle the lettuce for its account. Mr. Lofchie, by affidavit, states 
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he believes that all the statements made in respondent’s answer 
are true, and that he handled this shipment for respondent. We 
find that Mr. Lofchie’s statement is not sufficient by itself to 
prove respondent’s allegation. Upon review of the evidence on 
this issue, we find that respondent has failed to sustain the burden 
resting upon it to show that complainant authorized respondent 
to find someone to handle the lettuce for complainant’s account. 


A Federal inspection was made of the lettuce at Cincinnati, 
Ohio, on May 20, 1970. Such inspection clearly shows the lettuce 
met good delivery standards at destination in accordance with the 
contract. See section 46.44 (a) (2) of the regulations issued pur- 
suant to the act (7 CFR 46.44 (a) (2)). Since respondent has 
failed to prove any breach of contract on complainant’s part in 
connection with the shipment, respondent is liable to complainant 
for the balance of the purchase price, or $715.38. Respondent’s 
failure to pay complainant this amount promptly is a violation of 


section 2 of the act, for which reparation should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $715.38, with interest thereon 
at the rate of 8 percent per annum from June 1, 1970, until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,124) 


J. C. WATSON COMPANY v. ZEPEDA, ESPARZA & LOPEZ COMPANY 
OF DALLAS. PACA Docket No. 2-1860. Decided August 26, 
1971. 


Dismissal—Failure to prosecute claim 


Where no oral or deposition testimony was entered in evidence at the hearing 
by complainant, and the only evidence remaining is the report of investi- 
gation which is insufficient in itself to sustain the allegations of the 
complaint, the complaint is dismissed. 


Complainant pro se. 
Levin, Weinberg & Levin, Dallas, Texas, for respondent Esparza. 
Elbert A. Cole, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of 
$5,080.50 in connection with the alleged purchase from complain- 
ant by respondent of two carloads of onions in interstate com- 
merce. 


A copy of the report of investigation prepared by the Depart- 
ment, together with a supplement thereto, were served upon com- 
plainant. A copy of the formal complaint and a copy of the report 
of investigation, as supplemented, were served upon each of the 
respondent partners, Overlin R. Esparza and Alfonzo G. Lopez. 
Respondent partner Esparza filed an answer to the formal com- 
plaint, denying liability to complainant and requesting an oral 
hearing. 


An oral hearing was held at Dallas, Texas, on May 7, 1971. 
Neither complainant nor respondent partner Lopez was present 
or represented at the hearing. Respondent partner Esparza was 
present and testified at the hearing, and was represented there 
by counsel. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, J. C. Watson Company, is a corporation whose 
address is P. O. Box 278, Parma, Idaho. 


2. Respondent is a partnership composed of Overlin R. Esparza 
and Alfonzo G. Lopez, doing business as Zepeda, Esparza & 
Lopez Company of Dallas, whose address is 925 South Harwood 
Street, Dallas, Texas. At the time of the transactions alleged 
herein, respondent was licensed under the act. 


3. The formal] complaint was filed on May 17, 1971, which was 
within 9 months after the alleged causes of action herein accrued. 


CONCLUSIONS 


Complainant, in its formal complaint, alleges that on each of 
the dates of February 6 and February 17, 1970, it sold to re- 
spondent a carload of onions; that on each of these dates it 
shipped from Parma, Idaho, to respondent at Dallas, Texas, a 
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carload of onions meeting contract requirements; and that each 
of these carloads was received and accepted by respondent at 
contract destination in Dallas, Texas, but that respondent has 
failed to pay complainant any part of the f.o.b. contract prices 
of the two shipments, totaling $5,080.50, which sum complainant 
now seeks to recover from respondent in this proceeding. 


Respondent partner Esparza in his answer filed herein stated 
that he could not admit or deny the allegations in the formal 
complaint because “. . . said allegations are matters concerning 
which your respondent herein has no knowledge.” At the oral 
hearing, no testimony contrary to this pleading was given by 
Esparza. 


Complainant has the burden of proving the terms of the con- 
tracts relied upon, compliance therewith by complainant, breach 
thereof by respondent, and the damages flowing from such breach. 
Cf. Renfro v. Toplitsky, 18 A.D. 67. At the hearing in this pro- 
ceeding, no oral or deposition testimony was entered in evidence 
by complainant. Accordingly, the only evidence thus remaining 
to which complainant may look for sustaining its burden of proof 
is that contained in the report of investigation and the supple- 
ment thereto. See Section 47.7 of the rules of practice, 7 CFR 
47.7. An examination of this evidence reveals that it is insuffi- 
cient, in itself, to support the allegations of the formal complaint. 
We conclude, therefore, that complainant has failed to sustain 
its burden of proof herein and that the complaint should be 
dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,125) 
FRESHPICT Foops, INc. v. A. J. CAMP, INC. and/or JOHN F. 
(JACK) DERNER. PACA Docket No. 2-1825. Decided August 
30, 1971. 


Contract established—Rejection—Damages 
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Where the evidence supports complainant’s allegations that a contract 
existed between it and respondent A. J. Camp, Inc., for the sale and 
purchase of a carload of lettuce, the buyer-respondent’s rejection of the 
produce was without reasonable cause and in breach of contract. After 
the rejection, the produce was consigned to a third party who, in turn, 
abandoned the shipment to the carrier when it appeared that the lettuce 
would bring no more than freight charges. Damages are awarded com- 
plainant against the buyer-respondent in the amount of the f.o.b. con- 
tract price. The complaint against the broker-respondent is dismissed. 


Western Growers Association, Los Angeles, Cal., for complainant. 
Morris & Morris, Rochester, N. Y., for respondent A. J. Camp, Inc. 
Respondent John F. Derner pro se. 

James A. O’Donnell, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent A. J. Camp, Inc., in the 
amount of $1,802.50 in connection with a transaction in inter- 
state commerce involving a carload of lettuce. Complainant pleads 
in the alternative that in the event respondent A. J. Camp, Inc., 
is found not liable, reparation in the amount of $1,802.50 should 
be awarded complainant against respondent John F. (Jack) 
Derner as damages alleged to have been sustained by reason of 
this respondent’s failure to perform the specifications and duties 
of a broker. 


A copy of the Department’s report of investigation was served 
upon complainant. A copy of the formal complaint and of the 
report of investigation were served upon each respondent. Each 
respondent filed an answer to the complaint, denying liability and 
requesting an oral hearing. 


Two oral hearings were held in this case, with the first being 
convened in Phoenix, Arizona, on January 7, 1971. Complainant 
appeared by representative, but no oral or deposition testimony 
was offered in its behalf. Respondent A. J. Camp, Inc. did not 
appear and was not represented at this hearing. Respondent John 
F. (Jack) Derner appeared and testified in his own behalf. 


The second hearing was held in Rochester, New York, on April 
23, 1971. No one appeared or testified for either complainant or 
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respondent John F. (Jack) Derner. Respondent A. J. Camp, Inc., 
was represented by counsel and its president, A. J. Camp, ap- 
peared and testified in its behalf. At this hearing, and without 
any objection being made thereto, the formal complaint and the 
answer of respondent John F. (Jack) Derner were received in 
evidence, together with all the exhibits attached to the pleadings 
of the three parties. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Freshpict Foods, Inc., is a corporation whose 
address is P. O. Box 2157, Salinas, California. 


2. Respondent A. J. Camp, Inc. (hereinafter called “Camp’’) 
is a corporation whose address is 70 Public Market, Rochester, 
New York. At the time of the transaction involved herein, this 
respondent was licensed under the act. 


38. Respondent John F. (Jack) Derner (hereinafter called 
“Derner”) is an individual whose address is 3025 North 36th 
Street, Phoenix, Arizona. At the time of the transaction involved 
herein, this respondent was not licensed under the act, but was 
subject to license. 


4. On Saturday, February 21, 1970, in the course of a long 
distance telephone conversation, respondent Camp’s president, 
A. J. Camp, authorized respondent Derner, a broker then located 
at E] Centro, California, to purchase a carload of lettuce as soon 
as possible for respondent Camp. 


5. On or about February 26, 1970, in the course of interstate 
commerce and acting pursuant to the authority referred to in 
Finding of Fact No. 4, respondent Derner purchased from com- 
plainant, for respondent Camp, one carload of lettuce containing 
1,020 cartons, Sun Blush brand, at an agreed price of $1.50 per 
carton, f.o.b. El Centro, California, plus a cooling charge of 25 
cents per carton, and a Ryan Recorder fee of $17.50 or a total 
purchase price of $1,802.50. 


6. Copies of Derner’s Confirmation of Purchase, dated Febru- 
ary 26, 1970, were sent to complainant and to respondent Camp. 


7. On February 26, 1970, and pursuant to the contract set forth 
in Finding of Fact No. 5, complainant shipped 1,020 cartons of 
lettuce from loading point in E] Centro, California, to respondent 
at Rochester, New York. The shipment was confirmed by Derner’s 
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night letter of February 26, to Camp, reading in pertinent part 
as follows: 


“SHIPPED ONE CAR LETTUCE SUNBLUSH BRAND 
PFE 300481 1064 COUNTY PRICE 1.50 RYAN RE- 
CORDER 882134975 SERIOUS MECHANICAL CAR 
SHORTAGE AT PRESENT .. .” 


8. On February 27, 1970, the respondents exchanged the fol- 
lowing wires: 


Camp to Derner:— 11:19 a.m. 


“ANSWERING YOUR YESTERDAY NIGHTLETTER, 
YOU HAD NO AUTHORITY TO PURCHASE THIS 
CAR. OUR LAST CONVERSATION, 2/21/70, CON- 
CERN CAR FOR IMMEDIATE SHIPMENT AND WITH 
NO FURTHER WORD FROM YOURSELF TILL NOW, 
WE PURCHASED ELSEWHERE EARLY THIS WEEK. 
CAR ROLLING IS NOT OUR MERCHANDISE. PLEASE 
COMMUNICATE IMMEDIATELY TO SHIPPER & 
CONFIRM TO US YOU HAVE DONE SO. SORRY 
THIS FIRST PURCHASED FROM YOU TURNED 
OUT THIS WAY. COPY TO DEPT OF AGRICULTURE, 
WASHINGTON DC COPY TO BLUE BOOK, ATT MR 
LINDSAY, WHEATON ILL.” 





Derner to Camp:— 3:58 p.m. 


“IN OUR TELEPHONE TALK ON 2/21/70 I TOLD 
YOU NO LETTUCE SATURDAY OR SUNDAY WAS 
AVAILABLE. I TOLD YOU IT WOULD TAKE FEW 
DAYS IN ORDER TO GET YOUR ORDER FILLED. 
SERIOUS MECHANICAL RAIL CAR SHORTAGE EX- 
ISTED. PRICE WAS HIGH. ALSO YOU TOLD ME TO 
GO AHEAD AND GET YOU A CAR OF LETTUCE. 
UPON YOUR REQUEST I DID SO. YOU NEVER RE- 
SCINDED YOUR ORDER IN ANY MANNER.” 


9. On March 2, 1970, Camp and complainant exchanged the 
following wires: 


Camp to complainant :— 11:59 a.m. 


“HAVE JUST DISCOVERED THAT YOU ARE SHIP- 
PER OF CAR OF LETTUCE CAR #PFE 300481 
SHIPPED 2/26/70 TO OURSELVES UPON INSTRUC- 
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TION OF JACK DERNER THIS CAR WAS BOUGHT 
WITHOUT ANY AUTHORITY FROM OURSELVES 
JACK DERNER IS NOT OUR REPRESENTATIVE.” 


Complainant to Camp:— 4:17 p.m. 


“REFERENCE YOUR WIRE RECEIVED OUR 
BRANCH OFFICE EL CENTRO TODAY REGARDING 
LETTUCE SHIPPED YOURSELVES PFE 300481 2/26 
ON INSTRUCTIONS OF JACK DERNER, WE CON- 
TACTED DERNER HE STILL CONTENDS SHIP- 
MENT ORDERED BY YOU. AT THIS POINT WE 
SOMEWHAT CONFUSED AND TURNING ENTIRE 
MATTER OVER TO PACA FOR HANDLING ADVISE.” 


10. On March 2, 1970, Derner and complainant each wired 
Camp as follows: 


Derner to Camp:— 7:34 p.m. 


“IN OUR TELEPHONE CONVERSATION ON 2/21/70 
NOON HOUR I TOLD YOU NO LETTUCE AVAILABLE 
SATURDAY 2/22 SUNDAY 2/23 MON—6 2/24 WASH- 
INGTON BIRTHDAY LEGAL HOLIDAY. I TOLD YOU 
ABOUT MECHANICAL RAILROAD CAR SHORTAGE 
IT WOULD TAKE SEVERAL DAYS TO GET YOUR 
ORDER FILLED. YOU TOLD ME TO GO AHEAD AND 
GET YOU A CAR LETTUCE. UPON YOUR REQUEST 
I DID. YOUR ORDER CANNOT BE RESCINDED.” 


Complainant to Camp:— 8:30 p.m. 


“IN VIEW YOUR CONVERSATION TODAY WITH 
BARNES OF USDA WASHINGTON STATING YOU 
NOT ACCEPTING LIABILITY AND UNWILLING AC- 
CEPT CAR LETTUCE PFE 300481 UNDER CON- 
TRACT WE DIVERTING CAR ELSEWHERE TO BE 
SOLD FOR ACCOUNT OF WHOM CONCERNED 
HOLDING YOURSELVES AND JACK DERNER RE- 
SPONSIBLE FOR ANY LOSS INCURRED ADVISE.” 


11. On or about March 2, 1970, complainant diverted car PFE 
300481 to Max Feldbaum & Sons Co., Philadelphia, Pennsylvania, 
with the consignee agreeing to handle under a guaranty of no 
deficit. The car was abandoned to the carrier after it was deter- 
mined that the lettuce would not bring freight charges. 
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12. There is now due and owing to complainant from respond- 
ent Camp the agreed purchase price of the carload of lettuce, 
$1,802.50, no part of which has been paid. 


13. The formal complaint was filed on April 1, 1970, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant, in its formal complaint, alleges that on February 
26, 1970, the lettuce involved herein was sold by it to Camp, 
through a broker, respondent Derner; that pursuant to this sale, 
and on the same date, lettuce meeting contract requirements was 
shipped by complainant from El] Centro, California, to Camp at 
Rochester, New York, in car PFE 300481; but that the lettuce 
was thereafter rejected by Camp, without reasonable cause, and 
in violation of section 2 of the Act. Complainant further alleges 
that the lettuce, following Camp’s rejection, was consigned to a 
third party for resale, but that such third party ultimately was 
forced to abandon the lettuce to the carrier in lieu of freight 
charges. Complainant in this proceeding seeks reparation against 
Camp in the amount of the f.o.b. contract price of the lettuce, 
$1,802.50, as damages stemming from the alleged violation, or 
in the alternative—if Camp is found to be not liable—requests 
that this amount of damages be awarded as reparation against 
Derner by reason of his alleged failure to perform the duties and 
specifications of a broker in negotiating legal and binding con- 
tract between complainant and Camp. 


Derner denies liability to complainant in connection with this 
transaction, on the ground that the shipment was purchased by 
him for and on behalf of Camp, and pursuant to instructions 
from Camp which were never rescinded. Camp admits that 
Derner was authorized to buy a carload of lettuce on its (Camp’s) 
behalf, but contends that such purchase was to have been made 
on Saturday, February 21, following the initial telephone con- 
versation of that date between the respondents, and not on Feb- 
ruary 26, when the purchase was actually made by Derner. Camp 
claims that Derner, in purchasing the lettuce on February 26, 
exceeded his authority as agent, so that Camp is not bound by 
the transaction. 


At the oral hearing in Rochester, New York, Camp’s president, 
A. J. Camp, testified that in his telephone conversation on Febru- 
ary 21, 1970, with Derner, the broker told him that he (Derner) 
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could buy a fancy carload of lettuce on that date, February 21, 
at $1.50 per carton, f.o.b. A. J. Camp said that he agreed to the 
purchase, which Derner was to confirm by night letter or tele- 
gram. This witness further testified that, having heard nothing 
from Derner regarding the purchase which the broker was to 
have made on February 21, he (Camp) made other commitments 
for the purchase of lettuce. Thereafter, according to Camp, when 
respondent received Derner’s night letter on February 27, he 
(Camp) telephoned Derner and told him that he had no authority 
to purchase a carload of lettuce six days later. 


Derner’s testimony at the oral hearing held in Phoenix, Ari- 
zona, is in sharp conflict with that of Camp, and—in brief—was 
as follows: That on Saturday afternoon, February 21, 1970, he 
called Camp and talked with A. J. Camp; that at this time he was 
authorized by A. J. Camp to purchase a carload of lettuce for 
respondent Camp, without any time limit being imposed as to 
the date of purchase; that also at this time he informed A. J. 
Camp that there was a serious shortage of mechanical cars at 
shipping point; and that this factor, together with the upcoming 
“long weekend” (which included the holiday on Monday, Febru- 
ary 23, Washington’s birthday), meant that it would take several 
days to negotiate the purchase of a carload of lettuce. According 
to Derner, A. J. Camp agreed to the delay and never cancelled 
respondent Camp’s order, either by telephone or letter. Derner 
further testified that he sent respondent Camp a copy of the 
confirmation of purchase drawn up in connection with this trans- 
action, to which no objection was ever received from Camp. 


In support of his testimony concerning the scarcity of mechan- 
ically refrigerated cars at shipping point, Derner introduced in 
evidence the statement of J. E. Evans, a District Agent for the 
Pacific Fruit Express Co., as follows: 

December 1, 1970” 
“To Whom It May Concern: 


This is to confirm that there was a critical equipment 
shortage in the Imperial Valley during February and 
March 1970. 


There were occasions when we were furnishing less than 
10 percent on orders.” 


In reviewing the evidence before us, we are of the opinion that 
a preponderance of such evidence supports a finding that Derner 
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was authorized by A. J. Camp to purchase a carload of lettuce for 
respondent Camp as soon as possible after the telephone conversa- 
tion of Saturday, February 21, between Derner and A. J. Camp, 
and it is so concluded. Derner, in keeping with this authorization, 
then purchased from complainant, on February 26, 1970, the let- 
tuce involved herein and had it shipped to Camp at Rochester. 
From all that appears in the record before us, the purchase was 
made by Derner as promptly as possible after the long weekend 
of February 23 ended, and at the price stipulated by Camp. It 
further appears that Derner promptly informed Camp of the 
purchase from complainant, together with the terms and condi- 
tions thereof, both by night letter and by copy of the confirmation 
of sale. It is our conclusion, therefore, that Derner performed all 
the specifications and duties required of a broker in this trans- 
action, and that no cause of action has been stated as to this 
respondent. Accordingly, the complaint as the Derner should be 
dismissed. 


Respondent Camp’s rejection of the lettuce involved herein was 
based upon its contention that no valid purchase had ever been 
negotiated on its behalf with complainant. Since we have reached 
the opposite conclusion, it follows that Camp’s rejection of the 
lettuce was without reasonable cause, in violation of section 2 of 
the Act. 


In a rejection without reasonable cause, the measure of dam- 
ages is the difference between the contract price and the price 
obtained on the resale of the goods, where such resale is accom- 
plished in a commercially reasonable manner. Uniform Commer- 
cial Code, Section 2-706. In this case the f.o.b. contract price of 
the lettuce was $1,802.50. Complainant, subsequent to Camp’s 
rejection, consigned the shipment to a third party, Max Feld- 
baum & Sons Co., of Philadelphia, for resale. Feldbaum, in turn, 
abandoned the shipment to the carrier when it appeared that the 


lettuce would bring no more than freight charges. Under the cir- 


cumstances, and with no evidence in the record to the contrary, 
we conclude that the disposition of the lettuce was accomplished 
in a commercially reasonable manner, and that its value did not 
exceed the freight costs. We further conclude that complainant’s 


damages flowing from Camp’s breach are equal to the f.o.b. con- 


tract price, or $1,802.50. Reparation in this amount should be 
awarded to complainant against Camp, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent A. J. 


Camp, Inc., shall pay to complainant, as reparation, $1,802.50, 
with interest thereon at the rate of 8 percent per annum from 
April 1, 1970, until paid. 


The complaint as to respondent John F. (Jack) Derner is dis- 
missed. 


Copies hereof shall be served upon the parties. 


DISMISSAL—ON MOTION OF COMPLAINANT 


(No. 14,126) 


A. DuDA & SONS COOPERATIVE ASSOCIATION v. ZEPEDA, ESPARZA 
& LOPEZ COMPANY OF DALLAS. PACA Docket No. 2-1862. 


Order of dismissal issued August 10, 1971, by Thomas J. 
Flavin, Judicial Officer. 


(No. 14,127) 


MARSHBURN, INC. v. DELTA FOOD PROCESSING CorP. PACA Docket 


No. 2-1656. Order of dismissal issued August 24, 1971, by 
Thomas J. Flavin, Judicial Officer. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 14,128) 


FEDERAL FRUIT DISTRIBUTORS v. MIKE PHILLIPS ENTERPRISES, 
INCORPORATED. PACA Docket No. 2-2178. Order of dismissal 
issued August 2, 1971, by Thomas J. Flavin, Judicial Officer. 


(No. 14,129) 


BANANA IMPORTING CORPORATION v. TAR HEEL BANANA COM- 


PANY, INC. PACA Docket No. 2-2153. Order’ of dismissal 
issued August 6, 1971, by Thomas J. Flavin, Judicial Officer. 
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(No. 14,130) 


Los ANGELES BANANA DISTRIBUTORS v. BARNES E. FARMERSVILLE 
MARKET. PACA Docket No. 2-2264. Order of dismissal issued 
August 30, 1971, by Donald A. Campbell, Judicial Officer. 


ORDER ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


REPARATION AWARDED—DEFAULT ORDER 
(No. 14,131) 


AGWAY, INC. v. ROBERT E. KELSOE COMPANY. PACA Docket No. 
2-2239. Reparation of $4,165 with 8 percent interest from 
March 1, 1971, awarded complainant against respondent in 
order issued August 2, 1971. 


(No. 14,132) 


J & N BROKERAGE Co. v. WALLACE FRUIT & VEGETABLE Co. PACA 
Docket No. 2-2228. Reparation of $497.25 with 8 percent 
interest from May 1, 1970, awarded complainant against 
respondent in order issued August 2, 1971. 


(No. 14,133) 


LAUGHLIN’S MID-WEST SALES COMPANY v. AGRO RESOURCES, INC. 
PACA Docket No. 2-2234. Reparation of $1,953 with 8 per- 
cent interest from March 1, 1971, awarded complainant 
against respondent in order issued August 2, 1971. 


(No. 14,134) 


W. O. KING v. H. L. DRUMMOND TOMATO COMPANY. PACA 
Docket No. 2-2241. Reparation of $802.16 with 8 percent 
interest from November 1, 1970, awarded complainant 
against respondent in order issued August 2, 1971. 
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(No. 14,135) 


HEGGBLADE-MARGULEAS CO., INTERNATIONAL v. CONSOLIDATED 
TOMATO Co. INC. PACA Docket No. 2-2248. Reparation of 
$300 with 8 percent interest from December 1, 1970, awarded 
complainant against respondent in order issued August 12, 
1971. 


(No. 14,136) 


K & B POTATO FARMS, INC. v. CONSOLIDATED TOMATO Co., INC. 
PACA Docket No. 2-2249. Reparation of $4,126.50 with 8 
percent interest from December 1, 1970, awarded complain- 
ant against respondent in order issued August 12, 1971. 


(No. 14,137) 


ACE TOMATO Co. INC. v. CONSOLIDATED TOMATO Co. and/or CON- 
SOLIDATED TOMATO Co. INC. PACA Docket No. 2-2250. Rep- 
aration of $4,253 with 8 percent interest from October 1, 
1970, awarded complainant against respondents in order 
issued August 12, 1971. 


(No. 14,138) 


Post & TABACK, INC. v. M. & H. PRODUCE COMPANY. PACA 
Docket No. 2-2245. Reparation of $4,063.25 with 8 percent 
interest from April 1, 1971, awarded complainant against 
respondent in order issued August 13, 1971. 


(No. 14,139) 


D’ ARRIGO Bros. Co. OF NEW YORK, INC. v. M. & H. PRODUCE CoM- 
PANY. PACA Docket No. 2-2246. Reparation of $933.75 with 
8 percent interest from April 1, 1971, awarded complainant 
against respondent in order issued August 13, 1971. 


(No. 14,140) 


A. LEVATINO & SONS FRUIT & PRODUCE, INC. v. M. & H. PRODUCE 
ComMPANY. PACA Docket No. 2-2247. Reparation of $839 with 
8 percent interest from April 1, 1971, awarded complainant 
against respondent in order issued August 13, 1971. 
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(No. 13,141) 


BLUE ANCHOR, INC. v. DAVILA’S PRODUCE COMPANY, INC. PACA 
Docket No. 2-2255. Reparation of $6,767.50 with 8 percent 
interest from December 1, 1970, awarded complainant 
against respondent in order issued August 17, 1971. 


(No. 13,142) 


Rocky FORD ONION GROWERS COOPERATIVE ASSOCIATION v. 
DAVILA’S PRODUCE COMPANY, INC. PACA Docket No. 2-2256. 
Reparation of $717.50 with 8 percent interest from Novem- 
ber 1, 1970, awarded complainant against respondent in order 
issued August 17, 1971. 


(No. 13,143) 


HANSEN FRUIT & COLD STORAGE COMPANY, INC. v. DAVILA’S PRO- 
DUCE COMPANY, INC. PACA Docket No. 2-2257. Reparation 
of $4,496.55 with 8 percent interest from January 1, 1971, 
awarded complainant against respondent in order issued 
August 17, 1971. 


(No. 13,144) 


RocKY FORD ONION GROWERS COOPERATIVE ASSOCIATION v. 
DAVILA’S PRODUCE COMPANY, INC. PACA Docket No. 2-2258. 
Reparation of $570 with 8 percent interest from January 1, 
1971, awarded complainant against respondent in order 
issued August 17, 1971. 


(No. 13,145) 


TABLE PRAISE AVOCADO COMPANY v. DAVILA’S PRODUCE COMPANY, 
Inc. PACA Docket No. 2-2259. Reparation of $5,393.33 with 
8 percent interest from December 1, 1970, awarded complain- 
ant against respondent in order issued August 17, 1971. 
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(No. 13,146) 


ESPANOLA VALLEY PACKING CORP. v. KENNETH B. WHETSTINE. 
PACA Docket No. 2-2265. Reparation of $654.50 with 8 per- 
cent interest from November 1, 1970, awarded complainant 
against respondent in order issued August 24, 1971. 


(No. 13,147) 


O. L. COGBURN PRODUCE Co. v. CEN-TEX FOODS, INCORPORATED. 
PACA Docket No. 2-2266. Reparation of $1,226 with 8 per- 
cent interest from November 1, 1970, awarded complainant 
against respondent in order issued August 24, 1971. 


(No. 13,148) 


FLORIDA VEGETABLE SALES v. NORFOLK TOMATO COMPANY. PACA 
Docket No. 2-2267. Reparation of $8,913.50 with 8 percent 
interest from May 1, 1971, awarded complainant against 
respondent in order issued August 25, 1971. 


(No. 13,149) 


EASTERN POTATO DEALERS OF MAINE, INC. v. D. LA MANTIA Co. 
PACA Docket No. 2-2268. Reparation of $1,787 with 8 per- 
cent interest from September 1, 1970, awarded complainant 
against respondent in order issued August 25, 1971. 


(No. 13,150) 


BROWN AND LOE, INC. v. PRODUCELAND U.S.A., INc. PACA Docket 
No. 2-2269. Reparation of $1,593.75 with 8 percent interest 
from February 1, 1971, awarded complainant against re- 
spondent in order issued August 25, 1971. 


(No. 13,151) 


MAX HERBOLD, INC. v. PRODUCELAND U.S.A., INC. PACA Docket 
No. 2-2270. Reparation of $1,312.04 with 8 percent interest 
from February 1, 1971, awarded complainant against re- 
spondent in order issued August 25, 1971. 
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(No. 13,152) 


BENNETT-MOUNT POTATO Co. INC. v. JOHNNIE’S PRODUCE & Pop- 
CORN SUPPLIES Co. PACA Docket No. 2-2273. Reparation of 
$3,299.01 with 8 percent interest from December 1, 1970, 
awarded complainant against respondent in order issued 
August 26, 1971. 


(No. 13,153) 


FLAVOR Pict, INC. v. LEwis H. MCNatr. PACA Docket No. 2-2274. 
Reparation of $1,920.25 with 8 percent interest from Febru- 
ary 1, 1971, awarded complainant against respondent in 
order issued August 26, 1971. 


(No. 13,154) 


GRAMMERS ORCHARDS v. CONSOLIDATED TOMATO Co. PACA Docket 
No. 2-2275. Reparation of $447.50 with 8 percent interest 
from October 1, 1970, awarded complainant against respond- 
ent in order issued August 27, 1971. 


(No. 13,155) 


A. W. “STEVE” FABRIZIO AND SON v. PAMPERED PROCESS COM- 
PANY. PACA Docket No. 2-2276. Reparation of $1,053.75 
with 8 percent interest from July 1, 1970, awarded complain- 
ant against respondent in order issued August 27, 1971. 


(No. 13,156) 


ANDRUS & ROBERTS PRODUCE Co. v. WARNER & DONNALLY PRO- 
DUCE. PACA Docket No. 2-2277. Reparation of $383.75 with 
8 percent interest from December 1, 1970, awarded complain- 
ant against respondent in order issued August 27, 1971. 


(No. 13,157) 


ToM NAKAMURA, INC. v. WARNER-DONNALLY PRODUCE. PACA 
Docket No. 2-2278. Reparation of $1,602.50 with 8 percent 
interest from November 1, 1970, awarded complainant 
against respondent in order issued August 27, 1971. 
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Packers and Stockyards Act, 1921—cont. 
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RECORDS 
False entries is Mideiaa ical aes iio) 
Full description eee tte seen eee avd 1039, 1049 
REMAND 
To hearing examiner for hearing or other action after 
receipt of exceptions received as answer .. ; 1043 


REOPENING (disciplinary) 


“Petition to reopen” considered as petition for recon- 
sideration ...................... ee 
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SHIPPERS PROCEEDS 

Ms NNN 5 og ciicscvasisacacsnssaiaicaunceavenseigp uci a a 

Failure to remit, when due ......................00.06. caste: stein 1049, 1058 
SOLVENCY 

I We GIN 65 co cs occ sissincatiicansesiqeatece eek ia ee re 1046 
STAY ORDER (disciplinary) 

Pending outcome of court appeal .o............0..cccccccccccccseeseeeeeeereeeees 1063 

Vacated, after dismissal of petition for reconsideration .............. 1046 
SUPPLEMENTAL ORDER 

I on Scsiechaisscecarercastcgejdateecs sueoaded, inicinodenpoumne 1042 

SIERO occ cicasdo os spcikcSduasDaececdieasideadscititeedieth cima 

ee I is iva isisicdsisccceasdirsiecegeastrneesx .... 1042, 1053 

PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 

ACCEPTANCE 

By partial unloading ................. SS iit ta craseiawan token seuadgeanaunsemereeie .. 1109 
BREACH OF DUTY 

ee ee ee ee 1076 
BROKER 

IONE oo. sccm suepiancedbnaiieioatemurni Oe es 
COMPLAINT (reparation) 

Dismissal, failure to prosecute See 
CONSIGNMENT 

Breach of duty a a a SS: 
CONTRACT 

Breach of, for failure to harvest ................... ili ete 1104 

Cancellation not established scsi valeuisaccaiua taeda 

Established ... iaseeancohonlbtanaens ‘ijuleelean bn 1115 

IN iii ii ai et Gees aauicaaiie 1085 

New agreement not established tate I Sites, . 1109 


No clear understanding as to delivery terms icsssae, Se 
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CONTRACT TERMS 
Crop harvesting Pee Sr ict Retuctteracedracees 1104 
Frost injury determination ae ... 1104 
Rejection to be communicated to seller ............ eee ae 
Right of rejection Pectcirerks 1104 
CORPORATE OFFICERS (disciplinary) 
Default order (30 A.D. 565) stayed pending outcome of 
court appeal to circuit court ...... . 1074 
CROP HARVESTING 
Failure to give notice of rejection ... seilaerdbeadias = 1104 
Failure to harvest, not justified Beate tease a dat rue el sl 
BS MII ain sninéncsisccseccvicscouscsccosenensancassenssosssonecsn 1104 
Notice of rejection to be communicated to seller .......................... 1104 
Right of rejection baw 1104 
DAMAGES 
Failure to harvest aceon 1104 
DATE OF SHIPMENT 
Shortage of cars 1115 
DISMISSAL (reparation) 
Failure to establish contract pbiastabbictdas ti Setintiaeneceeate .. 1085 
Failure to prosecute complaint elds 1113 
EVIDENCE (reparation) 
Failure to prosecute complaint 20.0.0.0.0000........cccccccccccsesecsereeeee 2L1B 
Failure to submit verified statement in support of 
pleadings 1095 
F.o.b. sale and shipment established scnapisTeaneen 1071 


Memorandum of sale busca Pee scakiviy 
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F.0.B. SALE 

Established Rates lg chute oisei thea seh atc aibinccn tes eh tal 1071 

Good delivery standards Ps : eC 

Cle See NE OE IRS 5. 5s occ his cn sili ies 1109 

Liability under f.o.b. terms . _ tenes 1089 

Reconditioning not established ... <cocugoie ae 

Shipment established ................ siscacsants A 

Suitable shipping condition se hice SO 
FROST INJURY 

Determination of, not established 1104 
INSPECTION 

Remotesness of . — iieetuks 
MARKET VALUE 

Market news reports 1076 
NOTICE 

Untimely .. 1076 
PARTNERSHIP 

Date dissolution effective 1089 

Liability . 1089 
PROTECTION AGREEMENT 

Against market decline 1098 
RECONSIDERATION (reparation) 

Petition for, dismissed 1070, 1075 
REJECTION 

Failure to give notice 1104 

Failure to harvest, not justified 1104 

Provision for, in contract 1104 


Without reasonable cause 1115 
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REOPENING (disciplinary) 


After default, denied 


Motion states that individual respondent was not 
“responsibly connected” with corporation 


REOPENING (reparation) 
After default, granted 


RESALE 
Not prompt and proper 


RESPONSIBLY CONNECTED PERSON 


Denial of motion to reopen after default by individual 
respondent reciting that he was not responsibly 
connected with corporation 


SHORTENED PROCEDURE 


Failure to submit verified written statement in support 
of pleading 


STAY ORDER (disciplinary) 


Pending outcome of court appeal to circuit court 


SUITABLE SHIPPING CONDITION 
Breach of good delivery standards 


’ 


“Brown stain,” cause of 


Lettuce 
Level of carbon dioxide 


Russet spot 


TIMELINESS 


Untimely notice 


UNDISPUTED AMOUNT 
Order for payment of 1094 
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